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Petition to the Supreme Court sitting as the High Court of Justice

Facts: Since September 2000, Palestinians haventeal a barrage of terror attacks on the State of

Israel and its citizens and residents. The intensity of these attacks led the government to adopt various
measures to protect the security and safety of Israeli citizens and residents. Because soreeaf the t
attacks were perpetrated with the assistance of persons who were originally Palestinians living in the
occupied territories and had received permission to live in Israel within the framework of family
reunifications, the government decided in 200&tap giving permits to Palestinians from the occupied
territories to live in Israel. This decision was subsequently passed by the Knesset into legislation in the
form of the Citizenship and Entry into Israel Law (Temporary Provision), 27630 3 ( §;tthee | awb
law was valid for one year and was extended several times.

Petitions were filed in the High Court of Justice against the constitutionality of the law. In the course of
the legal proceedings, the Knesset amended the law and introduced variousawcEssse mainly
allowed Palestinians from the occupied territories to apply to live in Israel within the framework of
family reunifications, if the applicant was under the age of 14 or over the age of 35 (for a man) or 25
(for a woman).

The main quesbin raised by the petitioris whether a constitutional right leen violated by the law,
which, even in its amended, more lenient form, costanblanket prohibition against allowing
Palestinians between the ages of 14 and 35 (for a man) or 25 (fonanyvisom entering Israel for the
purposes of family reunifications.

The court was therefore called upon to consider whether the blanket prohibition of family
reunifications (with Palestinians of certain ages) vieslatnstitutional rights, and if it didyhether the
violation of those rights satisBehe conditions of the limitations clause in the Basic Law: Human
Dignity and Liberty, and was therefore constitutional. The blanket prohibition in the law was
considered with reference to the position thatvpiled before the law was enacted, whereby
applications of Palestinians to live in Israel were considered on an individual basis, with a view to
whether the applicant presented a risk to the security and safety of the Israeli public.

Held: (Minority opiniond President Barak, Justices Beinisch, Joubran, Hayut, Procaccia) The law
violates two constitutional basic rights. It violates the right to family life, which is a derivative of
human dignity, since the right to family life means the right of an listiizen or resident to live with

his family in Israel. The law also violates the right to equality, since only Israeli Arabs marry
Palestinians from the occupied territories and therefore the only persons harmed bydih éelctaare

Israeli Arabs. Thse violations of constitutional rights lead to the law being unconstitutional, since the
law does not satisfy the last condition of the limitations clause in the Basic Law: Human Dignity and
Liberty, namely that the violation of the constitutional rightould not be excessive. The blanket
prohibition in the law against all Palestinians between certain ages provides somewhat more security
than the system of individual checks, but it increases the violation of constitutional rights considerably.
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In view of the small increase of security and the large increase in the violation of rights, the law is
disproportionate in adopting a blanket prohibition rather than a system of individual checks. It is
unconstitutional and therefore void.

(Majority opiniond Vice-President Cheshin, Justices Grunis, Naor) Like other countries around the
world, Israel does not recognize a constitutional right that a person may have foreign members of his
family immigrate to Israel. Such a right exists only to the extent that staautés it. Therefore the law

does not violate a constitutional right to human dignity. The law also does not violate the constitutional
right to equality. The fact that the Palestinian Authoritdesfactowaging a war or quasivar against

Israel makes th residents of the territories enemy nationals. The law, in prohibiting family
reunifications with enemy nationals, makes a permitted distinction between family reunifications with
persons who are not enemy nationals, and family reunifications with pevhorare enemy nationals.

This is a permitted distinction in view of the current circumstances, and therefore the law is not
discriminatory. The law was therefore constitutional. Nonetheless, the state should consider adding to
the law a provision allowingxceptions in special humanitarian cases.

(Majority opiniond Justice Adiel) The law violates the constitutional right to family life which is a
part of human dignity, but not the constitutional right to equality. Notwithstanding, in view of the
bloody canflict between the Palestinians and Israel, the violation of the constitutional right is
proportionate. Therefore the law is constitutional.

(Majority opiniond Justice Rivlin) There is no need to consider the petitions since the law is about to
expire andit cannot be known in what format, if at all, the Knesset wilemact it. The question is
therefore moot. Subject to this, the law does violate a constitutional right to family life. However, the
conflicting national security interest is really, in tleisse, made up of the rights of all the individual
members of the public to life and security. In view of this, the law satisfies the proportionality test, and
is therefore constitutional.

(Majority opinion & Justice Levy) The law violates both the rigbt family life and the right to
equality. With regard to the conditions of the limitations clause, the main problem lies in the
requirement that the law should adopt the least harmful measure. The blanket prohibition will have to
be replaced by an individleheck of each applicant for family reunification. In this check, in view of

the clear hostility of the Palestinian Authority, applicants should be regarded to have a presumption of
dangerousness, which they must rebut. The applicant should not be plegalhy in Israel while the
application is pending and he should be required to declare his loyalty to the state of Israel.
Notwithstanding, since declaring the law void would create a void in security arrangements, the law
should be allowed to standutbif changes are not made, the law will be unlikely to satisfy judicial
scrutiny in the future.

Petition denied, by majority opinion (Videresident Cheshin and Justices Rivlin, Levy, Grunis, Naor
and Adiel), President Barak and Justices Beinisch, Pe@galbubran and Hayut dissenting.
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The Citizenship and Entry into Israel Law (Temporary Provision), 5753
2003, provides that the Minister of the Intgrshall not grant citizenship to a
resident of Judaea, Samaria or the Gaza Str
nor shall he give him a permit to live in Israel. The law also provides that the
area commander shall not give such a resident a perstaydn Israel. This
provision does not apply to Israelis who live in the territoriebas several
qualifications.It prevents,inter alia, the possibility of family reunification
between an Israeli Arab and his or her Arab spouse who lives in thertesri
(where the husband from the territories is under the age of 35 or the wife
from the territories is under the age of 25). This provision also imposes
restrictions on the contact between a parent who is an Israeli resident and his
child who is registeed in the population register in the territories. The
purpose underlying these provisions is security. It is intended to prevent the
realization of the danger, whidtasoccurred in the past, that a man from the
territories, who was given the possibilioy living in Israel with his Israeli
wife, may assist persons involved in hostile terror activity. The law is not
based on any 6demographicd purpose of restr
population in Israel. Against this background, the question asikether the
provisions of the Citizenship and Entry into Israel Law unlawfully violate the
right of the Israeli spouses and children. The question is not what is the right
of the foreign spouses in the territories. The question is whether the
provisions ofthe law, in so far as they apply to the reunification of families
between an Israeli Arab spouse and his or her Arab spouse living in the
territories, and to the contact between parents who are Israeli residents and
their children registered in the teaiies, are constitutional. Do they violate
the human dignity of the Israeli spouse or parents? Is the violation lawful?
These are the questions before us.

A. The security and normative background
(1) The security background

1. In September 2000, the secantdfada broke out. An intense barrage
of terror descended upon the State of Israel. Most of the terror attacks were
directed against civilians. They harmed men and women, the elderly and
children. Complete families lost their loved ones. The attacks inemeded
to harm human life. They were intended tovdear and panic. They sought
to disrupt the way of life of Israeli citizens. The terror attacks are carried out
inside Israel and in the territories. They take place everywhere. They hurt
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people on pulic transport, at shopping centres and markets, at cafés and
inside homes and towns. The main target of the attacks is town centres in
Israel. The attacks are also directed at Israeli towns in the territories and at
traffic arteries. The terror organizat® make use of various methods,
including suicide attacks (6l ive human bombs
charges, throwing Molotov cocktails and grenades and shooting firearms,
mortars and rockets. Several attempts to attack strategic targets feded. F

the beginning of the acts of terror until January 2006, more than 1,500 attacks
were made within the State of Israel. More than one thousand Israelis lost
their lives within the State of Israel. Approximately six thousand and five
hundred Israelis werimjured. Many of the injured were severely disabled.

On the Palestinian side also the armed conflict has caused many dead and
injured. The bereavement and suffering overwhelm us (for a description of
this situation, sednter alia, HCJ 7015/0juri v. IDF Commander in West

Bank [1], at p. 358 {87}; HCJ 2056/08Beit Sourik Village Council v.
Government of IsradR]).

2. The State of Israel took a series of steps to protect the lives of its
residents.Inter alia, military operations were carried out agdirthe terror
organizations, including the 6Protective Wal
6Determined Pathdé operati MarabwJdDFne 2002) (se
Commander in Judaea and Samaidg HCJ 3278/02entre forDefenceof
the Individual v. IDF @mmander in West Bat]). It was decided to build a
separatiorfencethat would make it harder for terrorists to carry out attacks
against Israelis, and would facilitate the struggle of the security forces against
the terrorists (se®eit Sourik VillageCouncil v. Government of Isra?];
HCJ 7957/0Marabehv. Prime Minister of Isra€gl5]).

3. Among these steps, restrictions were imposed on the entry of
residents of the territories into the State of Israel, because, according to the
assessment of theaaity establishment, the entry into Israel of residents of
the territories, and their unrestricted movement within it, significantly
endangers the safety and security of the citizens and residents of the State of
Israel. Against this serious security figaland in view of these security
arrangements, the Citizenship and Entry into Israel Law (Temporary
Provisions), 5762003, (hereafted 6t he Citi zenship and Entry i
Lawd or 6t he | awbd) was al so enacted. Subj e
preverts residents of the territories from entering the State of Israel. Within
this framework, restrictions were also imposeidter alia, on the
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reunification of families where one spouse is an Arab with Israeli citizenship
or a permanent resident in Israelaimly in Jerusalem) and the other is a
resident of the territories. What underlies this arrangement is the concern that
allowing residents of the territories to take up residence in Israel by means of
marriage and reunification of families would be abufmdthe purposes of

the armed conflict. This concern was baseder alia, on the actual
involvement of residents of the territories, who received a status in Israel by
virtue of their marriage to Israelis, in acts of terror that were perpetrated
within the State of Israel. The respondents claim that tweintyof the
residents of the territories who received a status in Israel as a result of
marriage were involved in terror activity. Some of these were involved in
carrying out the attacks themselves. Samssisted in bringing terrorists into
Israel. Some assisted in gathering intelligence about targets for attacks. This
concern was also based on the future risk arising from the contacts which the
residents of the territories who become residents of lsmagitain with their
relations and other residents of the territories, including persons involved in
terror activity. So the background that led to the enactment of the Citizenship
and Entry into Israel Law is the serious security reality that has prewailed
Israel in recent years, and the security threat to the citizens and residents of
the State of Israel from the acts of terror organizations. An element of this
threat is the involvement of Palestinians, who are residents of the territories
and acquireda status in Israel as a result of their marriage and family
reunification, in acts of terror that were committed inside the State of Israel,
and the future threat deriving from these persons, according to the State. The
Citizenship and Entry into Israel hais intended to contend with these
threats.

(2) The normative background

4. At first, restrictions were imposed on the reunification of families by
virtue of a government decision. In 2002 the governmeetermined
(decision no. 1813) a new procedureoe al i ng wi th the O6policy o
reunifications concerning residents of the Palestinian Authority and
foreigners of Palestinian origin.® The deci s

0 BPolicy concerning family reunifications

In view of the security position, arfmkcause of the ramifications
of immigration processes and the residency of foreigners of
Palestinian origin in Israel, including by means of family
reunifications, the Ministry of the Interior, together with the
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relevant government ministries, shall forate a new policy for
dealing with applications for family reunifications. Until this
policy is formulated and finds expression in new procedures and
legislation, as necessary, the following rules shall apply:

1. Dealing with new applications, including plications
in which no decision has yet been made

aA resident of the Palestinian Authoridy no new applications
shall be accepted from residents of the Palestinian Authority

a residencystatus or any other status; an application that has
been submied shall not be approved, and the foreign spouse
shall be required to live outside Israel until any other decision is
made.

b. Othersd the application shall be considered with
reference to the origin of the person concerned.

2. Applications that are inhe staged process

During the interim, a permit that was given shall be extended,
subject to the absence of any other impediment. There shall be
no upgrading to a higher status. o

According to this procedure, the regular treatment of applications for
family reunification was stopped, in so far as residents of the Palestinian
Authority were concerned. Several petitions were filed in the High Court of
Justice against this procedure (see, for example, HCJ 4022/02, HCJ 4608/02,
HCJ 7316/02, HCJ 7320/02). No decis was made with regard to these
petitions, since while thyewere pending, the Citizenship and Entry into Israel
Law was enacted.

5. On 6 August 2003, the Citizenship and Entry into Israel Law was
published. In essence, it enshrined government policy.l&wds valid for
one year. It provides that the government may, with the approval of the
Knesset, extend its validity in an order, for a period that shall not exceed one
year each time (s. 5). When the year ended, the law was extended for six
months (unti 5 February 2005: see Citizenship and Entry into Israel
(Temporary Provision) (Extension of the Validity of the Law) Order, 5764
2004, and the decision of the Knesset on 21 July 2004). At the end of this
period, the validity of the law was extended fouf@additional months (until
31 May 2005: Citizenship and Entry into Israel (Temporary Provision)
(Extension of the Validity of the Law) Order, 578805, and the decision of
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the Knesset on 31 January 2005). At the end of this period, the law was

extended dr three additional months (until 31 August 2005: Citizenship and

Entry into Israel (Temporary Provision) (Extension of the Validity of the

Law) Order (no. 2), 5762005, and the decision of the Knesset on 30 May

2005). At the same time, the governmentpared drafts for amendments to

the | aw which extended the qualifications
draft law inHatZaot Hok (Draft Laws)765 (20045) no. 173, at p. 560). The

amended law was published on 1 August 2005. It stated that it wasimalid

31 March 2006. By virtue of s. 38 of the Basic Law: the Knesset, the validity

of the law was extended for an additional three months.

6. The Citizenship and Entry into Israel Law contains five sections. It is

set out below in its entirety:

0 Ci t iparei&Emstriinto Israel Law (Temporary Provision),

Definitions 1.

Restrictionon 2.
citizenship anc
residency in

57632003
In this lawd

6 a rde any of the following: Judaea, Samal
and the Gaza Strip;

0Ci ti zen8 hthep Citizeaship Law,
57121952;

OENntry i ntdothdEntryanwm krael
Law, 57121952

6ar ea c odmfoadodhearadd Samar
8 the IDF commander in Judaea a
Samaria, and for the Gaza Stépthe IDF
commander in the Gaza Strip or whoeve
authorized by the Minister of the Interic
with the consent of the Misier of Defence:

6resi dentd wHoevex i registees
in the population register of the area, &
also whoever is living in the area ev
without being registered in the populatit
register of the area, except for a residen
an Israeli townn an area.

As long as this law is valid, notwithstandit
what is stated in any law including section 7

t
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Israel the Citizenship Law, the Minister of tr
Interior shall not grant citizenship under t
Citizership Law to a resident of an area r
shall he give him a licence to reside in Isr.
under the Entry into Israel Law, and the a
commander shall not give a resident
aforesaid a permit to stay in Israel under
security legislation in the area.

Pemit for 3. Notwithstanding the provisions of section

Spouses the Minister of the Interior may, at h
discretion, approve an application of a resid
of the area to receive a permit to stay in Ist
from the area commandér

(1) with regard to a mal resident of an are
whose age exceeds 35 yearsin order to
prevent his separation from his spouse v
lives lawfully in Israel;

(2) with regard to a female resident of an a
whose age exceeds 25 yearsin order to
prevent her separation from h@osise who
lives lawfully in Israel.

Permit for 3A. Notwithstanding the provisions of section
children the Minister of the Interior, at his discretio
may &

(1) give a minor under the age of 14 yee
who is a resident of an area, a licence
live in Israel in order to prevent h
separation from his custodial parent w
lives lawfully in Israel;

(2) approve an application to obtain a permit
live in Israel from the area commander fo
minor under the age of 14 years, who i
resident of the &a, in order to prevent hi
separation from his custodial parent w
lives lawfully in Israel, provided that such
permit shall not be extended if the min
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Additional

permits

Special
permit

does not live permanently in Israel.

3B. Notwithstanding the provisions of tem 2,

the area commander may give a permit to ¢
in Israel for the following purposes:

(1) medical treatment;
(2) work in Israel;

(3) a temporary purpose, provided that -
permit to stay for the aforesaid purpac
shall be given for a cumulatiyeeriod that
does not exceed six months.

3C. Notwithstanding the provisions of section

the Minister of the Interior may grar
citizenship or give a licence to live in Israel
a resident of an area, and the area comma
may give a resient of an area a permit to st
in Israel, if they are persuaded that the resic
of the area identifies with the State of Isri
and its goals and that he or a member of
family has made a real contribution
promoting security, the economy or arett
important interest of the State, or that 1
granting of citizenship, giving the licence
live in Israel or giving the permit to stay
Israel, as applicable, are a special interes
the State; in this
& spouse, parenthdd.

HCJ 7052/03
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Security 3D. A permit to stay in Israel shall not be given
impediment a resident of an area under section 3, 3A
3B(2) and (3) and 4(2), if the Minister of tt
Interior or the area commander, as applica
determines, in accordance with aniropn
from the competent security authorities, tl
the resident of the area or his family mem|
are likely to constitute a security risk to tl
State of Israel; i n
& spouse, parent, child, brother, sister ¢
their spouses.
Transition 4. Notwithstanding the provisions of this lav
provisions
(1) the Minister of the Interior or the are
commander, as applicable, may extend
validity of a licence to live in Israel or of
permit to stay in Israel, which were held |
a fresident of an area prior to tt
commencement of this law, while takir
into account,inter alia, the existence of i
security impediment as stated in sect
3D;

(2) The area commander may give a permit
a temporary stay in Israel to a resident of
area who filed an application to become
citizen under the Citizenship Law or ¢
application for a licence to live in Isra
under the Entry into Israel Law, before t
first of Sivan 5762 (12 May 2002) and wi
regard to which, on the date
commencementf this law, no decision ha
been made, provided that a resident
aforesaid shall not be given citizensh
under the provisions of this paragraph, 1
shall he be given a licence for tempor:
residency or permanent residency, under
Entry into Isr&l Law.
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Validity 5. This law shall remain valid until the second
Nissan 5766 (31 March 2006), but t
government may, with the approval of t
Knesset, extend its validity in an order, foi
period that shall not exceed one year e
ti me. 6

B. The pdition and the hearing thereof
(1) The petitioners and the respondents

7. Some of the petitioners before us are married couples to whom the
Citizenship and Entry into Israel Law applies. Thus the second petitioner in
HCJ 7052/03 is an Arab citizen of Istaa resident of Kefar Lakia in the
Negev, who is a lawyer by profession. He became acquainted with the third
petitioner, a Palestinian resident of Bethlehem, who is a social worker by
profession and a university lecturer, in 2000, when they studied &vgstla
university in Canada. After they completed their education, and when the
relationship between them became stronger, they decided to marry. They
became engaged on 20 February 2003, and on the same occasion they made a
marriage agreement that wasiwvalidity by the Sharia Court in Jerusalem.
Their application to give a status in Israel to the third petitioner (which was
filed on 19 March 2003) was rejected (on the basis of government decision
no. 1813). The marriage ceremony took place on 11 JO0B.2For the
purpose of the ceremony, the third petitioner was permitted to stay in Israel
for one week only. Since then she has not been allowed to enter Israel. The
fourth petitioner in HCJ 7052/03 is an Arab woman who is an Israeli citizen
living in Shdaram and whose profession is teaching literature, which she
does at the Sahnin Technological High School. After an acquaintance of one
year, on 6 November 1999 she married the fifth petitioner, a Palestinian from
Shechem, who is an electrician by profeasand worked in Nazareth and
whosestay in Israelvaslawful. The spouses live in Shefaram and they have
two daughters (the sixth and seventh petitioners). The fourth petitioner
applied to the Ministry of the Interior in the area where she lives in ¢toder
obtain a residency licence for her husband. The fifth petitioner was given a
temporary | icence to stay in |srael
the process in which the fifth petitioner was becoming a citizen was stopped,
and since then heab been staying in Israel by virtue of temporary permits
that are renewed from time to time, at the discretion of the Minister of the
Interior. The first petitioner in HCJ 8263/03 is an Arab citizen of Israel who
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lives in Haifa. On 12 July 2002, he marrigde second petitioner, a

Pal estinian from the Hebron area, and they
application for the second petitioner to be given a status was rejected on the
basis of the governmentdéds deci si on, and now

Israel Law prevents the possibility of them entering into the staged process in

order to obtain a status for the second petitioner. The petitioners claim that

they cannot go to live in the territorignter alia, in view of the danger that

threatens the lifef the second petitioner. The first petitioner in HCJ 7082/03

is an Arab citizen of Israel, who lives in Beit Tzafafa in Jerusalem. On 21

December 2002 he married the second petitioner, a Palestinian from nearby

Beit Sahour. At the beginning of 2003, thapplication was filed to obtain a

status for the second petitioner in Israel. The application was rejected in view

of the governmentdés decision, and subseqguen
into Israel Law came into effect. The first petitioner in HCJ 1085@as

born in Jerusalem and is a resident of the State of Israel. In 1988 she married

a resident of Ramalla and went to live with him. In 2000 the petitioner

returned to live in Jerusalem. The couple have seven children. The oldest of

these is sixteen dnthe youngest is three. Four of the children were born

while she was living in the territories, and they were registered in the

population register there. After she returned to live in Jerusalem, she applied,

in 2002, for her children to be given the ggbf residents. Her request was

rejected i n view of t he government o6s deci
Citizenship and Entry into Israel Law came into effect.

8. We therefore have before us various kinds of petitioners who are
injured by the law. The petitieers with a personal interest in the clarification
of the petitions are married couples, where one of the couple is an lIsraeli
Arab and the other is a Palestinian Arab who is a resident of the territories.
Some of them have children. The cases of someeotduples were not dealt
with in view of the governmentds decision ar
Israel Law that incorporated it into legislation. The cases of other petitioners
are undergoinghe stagedprocess, but the law prevents the process from
being completed and it prevents the Palestinian spouse from being given
Israeli citizenship. In addition to the petitioners with a personal interest, we
have many public petitioners, including Knesset members (MK Taleb El
Sana, MK Mohammed Barakeh, MK AznBishara, MK Abdulmalik
Dehamshe, MK Jamal Zahalka, MK Wasil Taha, MK Ahmad Tibi, MK Issam
Makhoul, MK Zahava GaDn and MK Roman Bronfman), Knesset factions
(the Meretz faction), the Supreme Monitoring Committee for Arab Affairs in
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Israel and human rightorganizations (Adalah, the Association for Civil
Rights in Israel, the Centre for the Defence of the Individual). The
respondents are the Minister of the Interior #ralattorneygeneral

(2) The claims of the petitioners

9. The petitioners claim thahé Citizenship and Entry into Israel Law
is unconstitutional, since it unlawfully violates rights that are enshrined in the
Basic Law: Human Dignity and Liberty, dhe basis of ethnic and national
groupings. The petitioners claim that the law violatesritpet of citizens of
the State who wish to be united with their spouses or their children in order to
have a family life in their country. They claim that this violation breaches the
right of the Arab citizens of Israel to equality, and the discriminatiothis
violates human dignity. The Citizenship and Entry into Israel law prevents
the spouse of an Israeli citizen from becoming a citizen, if the spouse lives in
the territories and is not a resident of an Israeli town there. Since the vast
majority ofthose persons who are married to residents of the territories (who
do not live in an Israeli town) are Arab citizens, it follows that the law mainly
injures the Arab citizens of Israel. Therefore, this is a case of a discriminatory
denial of rights, on arethnic basis or a national basis. Against this
background, the petitioners claim that the Citizenship and Entry into Israel
Law should not be regarded as applying merely to immigration policy, but
one shouldalso focus on the injury that it causes to Idra@tizens and
residents. They claim that the law besmirches a whole sector of the public
with the suspicion of disloyalty to the State and classifies it as being a
security risk. The petitioners claim that all of these involve a serious and
mortal blow b the right of equality and the right to human dignity. The
petitioners claim that the law violates additional basic rights enshrined in the
Basic Law: Human Dignity and Liberty. Thus they claim that it violates the
private lifeof Arab citizens who are mied to residents of the territories that
do not live in Israeli towns. The right to personal freedom is also violated.
Furthermore, the natural right of a parent to have contact with his child and
the right to build a family are violated. In all thesspects, the petitioners
claim that the Citizenship and Entry into Israel Law violates the provisions of
international law that recognize the rights of marriage, family life and the
reunification of families. In addition, the petitioners claim that the law
applies retroactively to couples whose cagere pending, andso it also
violates the right of due process.
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10.The petitioners further claim that the violation of the basic rights that
they indicate does not satisfy the limitations clause in the Basi¢c &ad
therefore the Citizenship and Entry into Israel Law should be declared void.
In so far as the purpose of the law is concerned, their claim is that it is an
improper one. They claim that the sections of the law have no internal logic,
and this indictes that the purpose of the law is not a security purpose at all.
From the provisions of the law it appears that the legislature is prepared to
allow the entry of Palestinian workers into Israel, but it is not prepared to
permit the entry of parents andogises so that they may have a family life.
Therefore the purpose that appears from the Citizenship and Entry into Israel
Law is to prevent the persons who are requesting visas for family purposes
from entering or staying in Israel. The petitioners pointh® desire of the
Ministry of the Interioy which was already apparent in 2062, reduce the
phenomenon of the reunification of families with Palestinian spouses for
demographic reasons. They also deduce the demographic purpose from the
chart that was msented to the government before it made its decision (on 12
May 2002), which concerned this factor, and from the remarks of those
participating in the Knesset debates before the Citizenship and Entry into
Israel Law was enacted. In view of this, the paiers claim that the purpose
of the law is improper and does not befit the values of the State of Israel. The
petitioners further claim that the severe violation caused by the law to human
rights is disproportionate. According to them, it is possiblex@rene the
security concern inherent in the Palestinian spouses on an individual basis,
and there is no basis for denying the possibility of family reunification for a
whole sector of the public because of the wrongdoing of individuals. This is
especiallyt he case when, from the respondentsd fi
the involvement of those who became citizens in terror activities,
notwithstanding the severity with which this should be regarded, is very
marginal. According to the petitioners, the pugpas the staged process
followed by the Ministry of the Interior wagdnter alia, to allay security
concerns. Therefore, there is no basis for cancelling it and replacing it with a
law that creates an absolute prohibition against the possibility of family
reunification.

11.In addition to the substantive claims against the contents of the law,
the petitioners further claim that defects occurred, according to them, in the
legislative process of the Citizenship and Entry into Israel Law. Thus, when
the draftlaw was considered, it was alleged that there was a security need for
enacting it, in view of the increasing involvement in terror attacks on the part
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of Palestinians who received a status in Israel by virtue of family
reunifications. But no exact data wasovided about the number of the
persons who received a status in Israel, how many of these were children and
how many adults, and what was the extent of their involvement in terror.
Moreover, the effects of the Citizenship and Entry into Israel Law en th
rights of children were not considered, although this was required by the
provisions of the Providing Information on the Effect of Legislation on
Chil drenos Ri-2002t Bhe petitioners &@s@ €laim that the
Internal Affairs Committee was not gim an opportunity tohold a debate

with regard to objections madegardingthe constitutionality of the law.
According to them, these defects go to the heart of the legislative process, to
an extent that justifies the voidance of the law.

(3) The claims bthe respondents

12.The respondents reject the claims of the petitioners. According to
them, the Citizenship and Entry into Israel Law is constitutional. They focus
on the security background that led to its enactment, and its security purpose.
The Israé-Palestinian conflict underwent a change in September 2000, and
the terror activity component in it increased significantly. Many Israelis lost
their lives as a result of this activity. Within thentextof the armed conflict
between the Palestiniansdalsrael, the Palestinian side avails itself, in some
cases, of Arab citizens of the State of Israel, and especially persons who were
residents of the territories and received a status in Israel as a result of the
family reunification process. To the besft the knowledge of the security
authorities, since 2001, twengjx residents of the territories who received a
status in Israel as a result of family reunifications were involved in real aid
and assistanc® terror attacks against Israelis. In thesadki, fifty Israelis
were killed and more than a hundred were injured. Therefore, the assessment

of the security forces is O6that there is a

the entry of residents of the territories, as such, into Israel, sincattlyeoé
residents of the territories into Israel and their free movement within the State
by virtue of the receipt of Israeli documentation is likely to endanger, in a

very real way, the safety and securi

(para.30f t he respondentsd response of
position is that giving a permit to stay in Israel for the purpose of permanent
residence in Israel to a resident of a state or a political entity that is waging an
armed conflict with Isral involves a security risk, since the loyalty and

commitment of that person is to the state or the political entity that is

3
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involved in a conflict with Israel. The resrtg
contextof the loyalty and commitment of that gen, and his close ties to the

territory where and whence the terror against the State of Israel originates, it

is possible to exert pressure on someone whose family continues to live in

such a place so that he will help the terror organizations, if he rimtewant

any harm to come to his familyé (para. 13
November 2005).

13.The respondents emphasize that the purpose of the law is to reduce the
danger of harm to the lives of Israeli citizens and residents. It is the duty of
the State to protect its citizens. It is also its right to act in-defénce.
Preventing persons from the territories from entering or staying in Israel is
based upon a security concern, which is not theoretical, of an almost certain
risk to public secrity and safety. The respondents reject the claim that the
Citizenship and Entry into Israel Law suffers from a lack of internal logic;
admittedly, the law retains the possibility of allowing Palestinian workers
from the territories to enter Israel, butetlentry of these is restricted to
periods of calm, and it is easy to supervise their stay in Israel, unlike
Palestinian spouses who stay in Israel on a permanent basis. Adaftge
entry of residents of the territories into Israel is dangerous. Their fre
movement in Israel is likely to endanger significantly the safety and security
of the citizens and residents of Israel.

14.The respondents claim that the law does not violate the human rights
enshrined in the Basic Law: Human Dignity and LibeRiyst, in so far as
we are concerned with the rights of foreigners who wish to immigrate into
Israel, there is no constitutional right that a foreigner may immigrate into
Israel for any reason, including marriage. Moreover, our law, like the law
practised arounthe world, recognizes a wide discretion given to the state in
determining its immigration policy. As a rule, the state is not required to give
reasons to a foreigner as to why it refuses to allow his entry iff@ébnd
the respondents are of the opimithat the law also does not violate the rights
of the Israeli citizens enshrined in the Basic Law: Human Dignity and
Liberty. Their fundamental position is that the Basic Law should be
interpreted in accordance with the social consensus that prevaitea tahe
it was enacted. According to this consensus, the right of human dignity
should be given its basic meaning that includes protection against blatant
violations of human dignity physical and emotional violations,
humiliation, degradation, etd. and there is no basis for including in it the
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whole scope of the right of equality or the right to family life. According to

them, both constitutional history and the objective and subjective intention of

the constitutive authority support this conclusidthird, the respondentsé
claim is that there is no need at all to consider the quesifothe

circumstancedn which a violation of equalitywill amount to a violation of

the constitutional right to dignity, since the law does not vidlageright to

equdity. The distinction that the law makes is an objective and justified

distinction in the circumstances of the case, namely that a person belongs to a

political entity that is in an armed conflict with the State of Israel. The
respondent s 0 roper disariminasion exista only whege citizens

are treated differently because of an irrelevant difference (such as sex,

religion, race and nationality). But the law does not make any distinctions on

the basis of the characteristics of the Israeli spous#yg a distinction based

on certain characteristics of the foreign spouse. Therefore, there is no basis

for the claim of discrimination and the claim of a violation to the

constitutional right to equalityrourth, the respondents further claim that the

law does not violate any other basic rights enshrined in the Basic Law:

Human Dignity and Liberty. Thus, as they understand it, the right of the

petitioners to freedom is not violated, since there is no violatigheofight

to freedom by means of imprisorent, arrest, extradition or the like. The

right of privacy is also not violated, since the law denies benefits in the field

of i mmigration only, andfreedomtdcheose not affect
a spouse. In so far as the right to family life @eerned, the respondents

claim that the temporary provision 6does no
limit the autonomy of choosing a spouse, nor does it deny the right to family

life in principle, but it does not allow the realization of the right gjwedly

in the State of |l srael & (para. 35 of the re
so, the law does not prevent the choice of spouse, but merely does not allow

the realization of the right specifically in Israel. This realization is not

protected by théasic Law: Human Dignity and Liberty. With regard to the

international conventions to which the petitioners refer, the respondents claim

that these are not a part of internal Israeli law, and that even on the merits

their provisions are subject to restidnis of national security. According to

them, international law protects the right of a person who is staying in a

country to leave it and to move freely within it, but the right of entry into the

state is reserved for the citizens of the state only. rGotial international

law, which concerns the protection of the family unit, does not provide an

obligation on the part of the state to allow the entry of the foreign spouse into
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its territory for the purpose of living there. Moreover, the Basic Law: Human
Dignity and Liberty allows every person to leave Israel (s. 6(a)), but allows
only a citizen to enter Israel (s. 6(b)). Against this background, the
respondents claim that there is, in this case, no violation of the rights
enshrined in the Basic Law.

15. Finally, the respondents claim that even if the law violates rights under
the Basic Law, these violations still satisfy the requirements of the limitations
clause First, the respondents emphasize that we are dealing with temporary
provisions that are of ansient natureSecongdthey claim that the right to
life of the persons living in the State of Israel and the interest in protecting
their security is a proper purpose that befits the values of the State of Israel.
The fact that the purpose of the lésvto protect the right to life, which is a
basic right, should affect the examination of the law in accordance with the
tests of the limitations clause. Taking this into account, tthéid claim is
that the law also satisfies the requirement of propoatity. The respondents
point to the difficulty inherent in their being able to examine the cases of
persons requesting a status in Israel on an individual basis. In the case of
many applicants, and especially those that live in the areas of the Pauestini
Authority (areas A and B), there is no security information. The fact that
there is no negative security information concerning an applicant does not
mean that he is not involved in activity harmful to security. In addition, even
someone whiasalreadyreceived a permit to stay in Israel may be recruited
by terror activists. The respondents are of the opinion that the provisions of
the law are not retroactive. The law does not apply to requests that were filed
or approved before it came into effect.dddition, the respondents refer to
the transition provisions that allow the extension of the validity of a licence
to live or stay in Israel. Finally, the respondents claim that the legislative
process was proper and that the provisions of the law wersideoad
carefully, and even underwent important changes in the course of the
deliberations that were held with regard to it.

(4) The hearing of the petitions

16.The petitions against the Citizenship and Entry into Israel Law were
filed shortly after it wa enacted. After we heard the arguments of the parties,
an ordernisi was made (on 9 November 2003). Interim orders were also
made to prevent the deportation of the Palestinian petitioners staying in
Israel. Other applications for interim orders, and guliegtion for an interim
order that would prevent the law from coming into effect, were denied. It was
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decided that the petitions would be heard before an extended panel of the

court. We also decided to join as a responde
Arab Terroré association, which emphasized
gui et and safe I|ife. We also decided to jo
Maj ority i n | srael o association, whi ch er

consideration according to which thewlsh majority in Israel should be
preserved. Before we had time to make a decision on the petitions, a year
passed from the date on which the law was published, and the Citizenship
and Entry into Israel (Temporary Provision) (Extension of the Validitthef

Law) Order, 5764004, was published; this extended the validity of the law
by an additionakix months. Together with the decision to extend the validity

of the law by half a year, the government adopted a decision to prepare an
amendment to the lawhat would make changes to it, and in particular
expand the qualifications to the application of the law. In view of this, we
were of the opinion (in a decision on 14 December 2004) that our judgment
should be given on the basis of the new normative rahbiywas about to be
created. Before the process of amending the law was completed, the six
months expired, and the Citizenship and Entry into Israel (Temporary
Provision) (Extension of the Validity of the Law) Order, 57885, was
published; this exteradi the validity of the law for an additional four months,

for the purpose of completing the legislative process. In view of the restricted
period of the extension of the | awds validi
that we ought to allow the legislator tmmplete the complex legislative
process. The legislative process was completed. The amended law was
published. After the amendment, we again (on 14 February 2006) heard the
arguments of the parties and studied the supplementary arguments. The time
has coma to decide the petitions on their merits.

C. The questions that require a decision and the methods of deciding
them

(1) The questions that require a decision

17.The focus of the petitions before us is the Israeli spouse. The main
guestion before us is wther the constitutional rights of the Israeli spouse
have been violated unlawfully. The question is whether rights that were given
to him in the Basic Law: Human Dignity and Liberty have been violated
unlawfully. In view of the centrality of the right dfie Israeli spouse and in
view of my conclusion that the right of the Israeli spouse has been violated, |
see no reason to consider the rights of the-lemeli (foreign) spouse),
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whether under international law concerning human rights (such as the
Intermational Covenant on Civil and Political Rights, 1966, the International
Covenant on Economic, Social and Cultural Rights, 1966, and the
International Convention on the Elimination of All Forms of Racial
Discrimination, 1965) or under humanitarian interoadil law that applies to

him becausehe lives in Judaea and Samari&hich are subject to a
belligerent occupation (in this regard, sklrab v. IDF Commander in
Judaea and Samarig 3 ] and A. Rubinstein & L. Orgad,
Security of the State artthe Jewish Majority: the Case of Immigration for
the Purposes HaPrakiMalb (2008)y ideéd, evén if the
rights of the foreign spoudeave beerviolated under international human
rights law and humanitarian human rights &wand even iftie rights of the
Israeli spouse to the extent that they are enshrined only in those laws were
violatedd this violation was made by virtue of the Citizenship and Entry
into Israel Law. Express local legislation is capable, from the internal
viewpoint of Israeli law of violating rights given in international law. No
matter how much the latter constitutes customary international law, it is
unable to overcome Israeli legislation that expressly violates it. This is not
the case with the Israeli spouse underBlasic Law. In so far as he has rights
under the Basic Law: Human Dignity and Liberty, an ordinary law (such as
the Citizenship and Entry into Israel Law) cannot violate it lawfully, unless it
satisfies the requirements of the limitations clause. Thighes clear
expression of |l srael 6s constitutional democ
with regard to the rights of the Israelis who were compelled to leave the Gaza
Strip (see HCJ 1661/05aza Coast Local Council v. Knes§g}). According

to the same normae system we should examine the constitutional rights of
the Israeli spouses, in so far as the Citizenship and Entry into Israel Law
violates them. Naturally, we cannot ignore the foreign spouse. We should
recognize his rights and the effect of those @ lifie and the life of his
Israeli spouse. Nonetheless, from the viewpoint of legal analysis, we will
focus on the Israeli spouse, because he can call upon the Basic Law: Human
Dignity and Liberty to support his case.

(2) The constitutional scrutiny

18.According to the petitioners, the two main rights that this law violates
are the right to family life and the right to equality. Their position is that these
rights are enshrined in the Basic Law: Human Dignity and Liberty, and they
are violated in defiancef the conditions set out in the limitations clause. The
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scrutiny of a claim against the constitutionality of the Citizenship and Entry
into Israel Law is done in three stages (€2e6821/93United Mizrahi Bank

Ltd v. Migdal Cooperative Villagd7]; HCJ 1715/97 Israel Investment
Managers Association v. Minister of Finanf&; HCJ 6055/95Tzemah v.
Minister of Defencd9]; HCJ 1030/990ron v. Knesset Speak§gr0]; HCJ
4769/95Menahem v. Minister of Transpdftl]; Gaza Coast Local Council v.
Knesset[6]). The first stage examines whether the l&win our case the
Citizenship and Entry into Israel Ladv violates a human right enshrined in
the Basic Law. If the answer is no, the constitutional scrutiny ends, since an
ordinary law, which contains an expresesion, may violate a human right
that is enshrined in an earlier ordinary law or in Israeli common law (see, for
example, HCJ 4128/02Vlan, Nature and Law Israel Environmental
Protection Society v. Prime Minister of Isrd&PR]). If the answer is yes, ¢h
legal analysis passes on to the next stage. Isdbendstage, we examine the
guestion whether the violation of the right satisfies the requirements of the
limitations clause. Indeed, not every violation of a human right is an unlawful
violation. Somdtnes a law violates a constitutional human right, but the
constitutionality of the law is upheld, since the violation satisfies the
requirements of the limitations clause (see, for example, HCJ 2334/02
Stanger v. Knesset Speal@d]; HCJ 5026/04Design 22 Shark Deluxe
Furniture Ltd v. Director of Sabbath Work Permits Department, Ministry of
Labour and Social Affairg14]). If the violation of the constitutional
arrangement is lawful, the constitutional examination ends. If the violation is
unlawful, the aalysis continues on to the next stage. Ttiigd stage
examines the consequences of the unconstitutionality. This is the relief or
remedystage

(3) Is there a basis for constitutional scrutiny in times of war?

19.1t may be argued that the cases bef@waleal with the prevention of
terror in a time of war. They are not usual cases of preventing family
reunification. We are dealing with an exceptional case of family
reunification, where the spouse or child of the person claiming his
constitutional righta family reunification is situated in an area which is in a
state of war with the State of Israel. In such circumstafices the argument
would continued the ordinary laws concerning the thhgtage constitutional
scrutiny should not be applied. This usition falls outside the normal
framework. It is a matter of existenck.la guerre comme a lguerre the
security need prevails over the right of the individual.
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20.1 cannot accept this argument. The Basic Laws do not recognize two
sets of lawspnetha applies in times of peace and thiher that applies in
times of war. They do not contain provisions according to which
constitutional human rights recede in times of war. Thus, for example, section
50 of the Basic Law: the Government, which authorimesgovernment to

enact emergency regulations, states express
are incapable ofé permitting a violation of
The Basic Law: Human Dignity and Liberty f
permitted to enace mer gency regul ationsé which wil!/ c

restriction of rights under this Basic Law, provided that the denial or

restriction are for a proper purpose and for a period and to a degree that are

not e x ¢ €el®)slndeesl,Olsraglisconstitothal law has a consistent

approach to human rights in periods of relative calm and in periods of

increased fighting. We do not recognize a clear distinction between the two.

We do not have balancing laws that are unique to times of war. Naturally,

human rghts are not absolute. They can be restricted in times of calm and in

times of war. I do not have a right to shout

(see the analogy of Justice Holmesirthenck v. United Statg4], at p. 52,

which was cited in CmApp 5934/05Malka v. State of IsragdlL5], at p. 843).

War is like a barrel full of explosives next to a source of fire. In times of war

the likelihood that damage will occur to the public interest increases and the

strength of the harm to the public irget increases, and so the restriction of

the right becomes possible within the framework of existing criteria (see HCJ

316/03Bakri v. Israel Film Counci[16], at p. 283523-524}). Indeed, we do

not have two sets of laws or balances, one for timeslof aad the other for

times of terror. This idea was well expressed by Lord Atkin more than sixty

five years ago, during the Second World War, in a minority opinion where he

said:
0ln England amidst the clash of arms the
They may be ch&ed, but they speak the same language in war
as in peace. It has always been one of the pillars of freedom, one
of the principles of I|liberty for whiché w
the judgesé stand bet ween t he subject a
encroachments on hiberty by the executive, alert to see that
any coercive act ilLwvanrsiddew. Apdersoni fi ed in | awb
[224], at p. 361).
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21.Moreover, there is no possibility of making a clear distinction between
the status of human rights in times of war and th&itus in times of peace.
The dividing line between terror and calm is a fine one. This is the case
everywhere. It is certainly the case in Israel. There is no possibility of
maintaining it over time. We must treat human rights seriously both in times
of war and in times of calm. We must free ourselves from the naive belief
that when terror ends we will be able to put the clock back. Indeed, if we fail
in our task in times of war and terror, we will not be able to carry out our task
properly in times of pece and calm. From this viewpoint, a mistake by the
judiciary in a time of emergency is more serious than a mistake of the
legislature and the executive in a time of emergency. The reason for this is
that the mistake of the judiciary will accompany demograven when the
threat of terror has passed, and it will remain in the case law of the court as a
magnet for the development of new and problematic rulings. This is not the
case with mistakes by the other powers. These will be cancelled and usually
no-one will remember them. This was well expressed by Justice Jackson in
Korematsu v. United Stat§s35], where he said:

OA judici al construction of the |
that will sustain this order is a far more subtle

bl ow to | ibertyeé ®ermilitary or
unconstitutional, is not apt to last longer than the
military emergencyé But once a |

rationalizes such an order to show that it conforms
to the Constitution, or rather rationalizes the
Constitution to show that the Constitution
sanctiors such an order, the Court for all time has
validated the principle of racial discrimination in
criminal procedure and of transplanting American
citizens. The principle then lies about like a loaded
weapon ready for the hand of any authority that
can bringforward a plausible claim of an urgent
needé A military commander may o
bounds of constitutionality, and it is an incident.
But if we review and approve, that passing incident
becomes the doctrine of the Constitution. There it
has a generativpower of its own, and all that it
creates will b &Korenmatsuvt s own | mag
United State$185], at p. 245).
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22.Thus we see that there is only one track within
which framework the petitions before us should be
examined. This track i®8 with regard b any claim
against the constitutionality of a statuethe track of
the Basic Laws. Within the framework of this track, we
should follow the weltrodden path of examining the
constitutionality of the law. There is no parallel track;
there is no alternate route. There is one path that
applies at all times. It applies in times of calm. It
applies in times of war.

D. Stages of the constitutional scrutiny: Has a
constitutional right been violated?

(1) The problems presented

23.1t was argued before ubat the Citizenship and
Entry into Israel Law violates the right of the Israeli
_ spouse to human dignit%. This violation, so it is
claimed, iIs twefold: first, the right of the Israeli spouse
to human dignity is violated, since his right to family
life is violated;second the right of the Israeli spouse to
human dignity is violated, since his right to equality is
violated. This argument presents us wilinee
fundamental questiondirst, are the right of the Israeli
spouse to family life and his right taeality
recognized in Israel? This question concerns the very
existence of the ri%ht to family life and the right to
equality.Secondg are these human rights to family life
and equality included within the scope of the
constitutional right to human dignitwhich is
enshrined in sections 2 and 4 of the Basic Law: Human
Dignity and Liberty? This question concerns the
existence of the right to family life and equality as a
constitutional right, within the scope of the Basic Law:
Human Dignity and LibertyThird, does the Citizenship
and Entry into Israel Law violate the constitutional
right to human dignit?/ (with respect to family life and
equality) of the Israeli spouse? We will begin with the
first question, by considering separately the right to
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family life of the Israeli spouse and his right to
equality.

(2) Does Israeli law recognize the right of the Israeli
spouse to family life and equality?

(a) The right of the Israeli spouse to family life

24.1s the right of a person to family life recognized
in Israd? Within thecontextof the petitions before us,
we do not need to decide all the aspects of this
guestion. We can focus mainly on two sgacaspects
of family life: first, do we recognize the right of the
Israeli spouse to live in Israel together witte foreign
spouseBecongddo we recognize the right of the Israeli
spouse to live together with his children in Israel and
the right of Israeli children to live together with their
parents in Israel? Other aspects of the fundamental
question, includinghe definition of family for this
purpose, can be left undecided at this time (see Y.

Mar i n, 0The Right to Fami
Marriaged | nt er nat i on al Ecanodic,Loc all

Social and Cultural Rights in Isragl. Rabin and Y.
Shani eds. (2004) 663

25.The right to family life, in the broad sense, is
recognized in Israeli law. It is derived from many
statutes, which provide arrangements whose purpose is
to preserve, encourage and nurture the family unit.
Spouses are given social rights, tax, acoodation
and housing benefits. They enjoy rights of medical and
pension insurance. They have visitation rights in
hospitals and prisons. They have privileges and
defences in the laws of evidence. The criminal law
protects the family; spouses have rightsrdferitance,
maintenance and mutual support during the marriage,
and rights to a division of property when the marriage
ends. Although the various statutes deal with sfpeci
aspects, it is possible to deduce from them that the
family unit is recognizedn Israel law and protected by
it |l ndeed, the family uni

t

y I
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S 0 c | Gepefydustice S.Z. Cheshin in CA 238/53

Cohen v. AttorneyGeneral[ 1 7] , at p. 53} ) . 0 F
society cannot exist unless we protect with our lives its
basicmmi t , whi ch i spetJisice Mami | y uni
Silberg in CA 337/6Riezenfeld v. Jacobsda8], at p.
1021 {107}) . |t i s O0an i nst.i u

t
soci ety as one of the perasi c el
President Y. Olshanbid. [18],atp. 1 030 {118} ) . o]
our main and basic duty to preserve, nurture and protect
the most basic and ancient family unit in the history of
mankind,which was, is and will be the element that
preserves and ensures the existence of the human race,
namely the nat r a | f perdusticg . Elon in CA
488/7T7TA v. AttorneyGeneraI?lQ] at p. 434).
6Protecting the institution of
public policy in Israelln thecontextof the family unit,
protecting the institution of marriage is a ceniratisb

valuee there is a supreme publ'c
this status and in regulatinge t
duties that f or mkiflatastDaectort 6 ( HCJ 6

of Population Registry, Ministry of Interid0], at p
783). Indeed, the family fationship, and the protectlon
of the famlly and its basic elements (the spouses and
their children) lie at the basis of Israeli law. The family
has an essential and central purpose in the life of the
individual and the life of societK Family relationsBip
which the IawProtects and which it seeks to develop,
are some of the strongest and most significant in a
personbés | ife.

26. Protection of the family unit finds special
expression when the family unit includes a minor. This
protection is required bothythe right of the parents to
raise their children, and by the rights of the child
hi msel f . Indeed, othe right of t
children is a natural, basic right, whose importance can
har dl vy be e X ag g dandly L@.\MIO P. Shi f
Israel,v o | . 2, 1989, p. 219) . (
between a child and his parents who gave blrth to him
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iIs one of the fundamentals on which human society is
basedo ( LAVABiBogidal Farent$21], at
para. 46). As my colleague, Justice A. Procaccia, said:
0The depth and strength of the
which contains within it the natural right of a
parent and his child to a bond of life between them,
has made family autonomy a value of the highest
legal status, and a violation of this is allowed only
in very special and exceptional cases. Every
separation of a child from a parent is a violation of

a natur al rlg/h\ll[22§|at©§A 3009/ 02

94-895
And in the words of my colleague Justice M.
Cheshin:
Ol t I s the | aw of nature that a

naturally have custody of their child, raise him,
love him and care for his needs until he grows up

and becomes a maneée t hi bond i s
any other, irrespective of society, religion and _
countrye the |l aw of the state di

rights of paents visa-vis their children and vis-
vis the whole world. The law of the state adopts
what already existed, and seeks to protect the

i nnat e |nst_|nct within us, and it
of parents into a fArighto under t
rightsofpaent s t o have custody of thei

(CFH 7015/94AttorneyGeneral v. A23], at p

102).
27.The right to family life is not exhausted by the
right to marry and to have children. The right to family
life means the right to joint family life. This is ¢hright
of the Israeli spouse teadhis family life in Israel.
This right Is violated if the Israeli spouse is not allowed
to leadhis family life in Israel with the foreign spouse.
He is thereby forced to choose whether to emigrate
from Israel or to seer his relationship with his spouse.
This was discussed by Justibe Cheshin inHCJ
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3648/97Stamka v. Minister of Interiof24]. In that

case, the court considered the policy of the Minister of

the Interior with regard to granting citizenship to a

foreignspouse in Israel. Justice M. Cheshin recogn_ized
|

the Obasic r i goeverpihdividual ndi vi dual

to marry and establish a family?o
opinion, Justice M. Cheshin says:

0The State of | sr ael recogni zes

citizen tochoose for himself a spouse and to
establish with that spouse a family in Israel. Israel
IS committed to protect the family unit in
accordance with international co
although these conventions do not stipulate one
policy or another with regartb family
reunifications, Israel has recognizéd and
continues to recognizé its duty to provide
1:protect_lon to the family unit also by %IVII”IQ permits
or family reunifications. Thus Israel has joined the
most enlightened nations that recogné&esubject
to gualifications of national security, public safety
and public welfareg the right of family members
to |ive together in the place
(Stamka v. Minister of Interioj24], at p. 787).

Against this background, it was held that this
protecton extends not only to married spouses, but also
to recognized couples who are not married. My
colleague Justice D. Beinisch wrote that the state
recognizes:

60é that the family wunit, which i
formal bond of marriage, is also worthy of
protedion, and the partners who comprise it should
be allowed to live together and to continue to live
in Israel, provided that it is a real, genuine and
established relationship. This policy gives
expression to the commitment of the state to the
right to family life, which includes the right of the
individual to choose his partner and to establish a
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family with him. This right is recognized in our
l aw and is also protected in in
(AAA 4614/05 State of Israel v. OrefR5], at para.
11 of the opinon of Justice D. Beinisch).

Indeed, this right of the Israeli spouse to family life
in Israel together with the foreign spouse finds
expression in s. 7 of the Citizenship Law, 571252
(hereafterd d&he Citizenship Law), which makes it
easier for the fagign spouse to become a citizen. This
right also finds expression in the discretion of the
Minister of the Interior with regard to immigration to
Israel. Admittedly, the right to family life in general,
and the right of the Israeli spouse to realize iisrael
in particular, is not an absolute right. It can be
restricted. Nonetheless, these restrictions are not
capable of restricting the actual existence of the right.
The right exists in Israel. It is recognized by Israeli law.
It constitutes a general ppose of all legislation (see
Efrat v. Director of Population Registry, Ministry of
Interior [20], and thus assists in the interpretation of
| egi sl ation (see Barak, 6Gener al
Il nt erpret at iWMeiemaon Boolt (R0€2))LIla w, O
consttutes a part of Israeli common law, from which it
Is possible to derive rights and duties.

28.The right to family life is also the right of the
Israel parent that his minor children will grow up with
him in Israel and the right of an Israeli child to grop
in Israel together with his parents. Israeli law
recognizes the importance of making the civil status of
the parent equal to that of the child. Thus, s. 4 of the
Citizenship Law provides that a child of an Israeli
citizen shall also be an Israeli @én, whether he is
born in Israel (s. 4A(1)) or he is born outside it (s.
4A(2)). Similarly, r. 12 of the Entry into Israel
Regulations, 5734 974, provides that O0A cl
born in Israel, to whom s. 4 of the Law of Return, 5710
1950, does not applghall have the same status in
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| sr ael as his parents. 6 Even thot
not apply, according to its wording, to children of
residents who were not born in Israel, it has been held
that the purﬁose for which r. 12 was intended applies
also tothe children of permanent residents who were
born outside Israel. Thus, for example, it was held that:

0As a rul e, our | egal system r
respects the value of the integrity of the family unit
and the interest of safeguarding the welfare of the
child, and therefore we should prevent the creation
of a difference between the status of a minor child
and the status of his parent who has custody or is
entitled to hapeldusticest ody of hi
Beinisch in HCJ 979/9€arlo (a minor) v.
Minister of the Interior (not yet reported), at para.
2 of the opinion of Justice D. Beinisch).

Respect for the family unit has, therefore, two
aspects. Thérst aspect is the right of the Israeli parent
to raise his child in his country. This is the right of the
Isradi parent to realize his parenthood in its entirety,
the right to enjoyhis relationship with his child and not
be severed from him. This is the right to raise his child
in his home, in his country. This is the right of the
parent not to be compelled to egrate from Israel, as a
condition for realizing his parenthood. It is based on the
autonomy and privacy of the family unit. This right is
violated if we do not allow the minor child of the Israeli
parent to live with him in Israel. Thgecondaspect is
the right of the child to family life. It is based on the
Independent recognition of the human rights of
children. These rights are given in essence to every
human being in as much as he is a human being,
whet her adult or minor. The chil
with rights andLFA887F/A5AvVv.0f hi s ow
Biological Parentg21]). The child has the right to
grow up in a complete and stable family unit. His
welfare demands that he is not separated from his
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parents and that he grows up with both of them. laddee
it is difficult to exaggerate the importance of the
relationship between the child and each of his parents.
The continuity and permanence of the relationship with
his parents are an important element in the ﬁroper
development of children. From the viewipt of t
child, separating him from one of his parents may even
be regarded as abandonment and affects his emotional
devel opment . |l ndeed, 0t he wel f ar ¢
that they grow up with their father and mother within
the framework of a stablend loving family unit,
whereas the separation of parents involves a degree of
separation between one of the par
(LCA 4575/00A v. B[26], at p. 331).

(b) The right of the Israeli spouse to equality

29.The right to equality constitusean integral part
of Israeli law. It is a central element of Israeli common
| aw (see |. Zamir and M. So
L a w, Mishgat uMimshall 6 5 ( 1999) ; F. R
Eq ual2é Hle!yrev\oUnlv L. Rev. (Mishpatin241
(1994) ; . IByeandcEmercutive (DlEquelulcm
0 On Constltutlonal Equality and Administrative
E g u a IShamgar BooKArticles, vol. 1, 2003) 287;
A. Rubinstein, 6 On EqFLatahlslity for /
of Government and Law: Issues in Israeli Public Law
278 (2003); A. Ribinstein and B. Medinalhe
Constitutional Law of the State of Isra@ifth edition,
vol. 1, 1997), at p. 271). Since the establishment of the
State, the Supreme Court has repeatedly held that

equality i s the O6soul of the who
syse m @er Justice M. Landau, in HCJ 98/@ergman
v. Minister of Financdg 27] at p. 698 {17}).

basic constitutional principle, which runs like a golden
thread through our basic legal conceptions and
constitutes an integral part
Shamgar in HCJ 114/7Burkan v. Minister of Finance
[28], at p. 806). Equality lies at the basis of social
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existence. It is the cornerstone of democracy (see HCJ
4112/99Adalah Legal Centre for Arab Minority Rights
in Israel v. TelAviv Municipality [29], at p. 415; HCJ
10026/01Adalah Legal Centre for Arab Minority Rights

|n Israel v. Prime Mlnlste{30] at p. 39). A violation of

equal ity S Oworse than anythi
HCJ 7111/99 ocal Government Centre Knesse(31],
at p. 503). | ascussed this in HCJ 953/8Yoraz v.
Mayor of TetAviv-Jaffa[32]:

OEquality is a basic val
societyé The individual
overall fabric and takes his part in building society,

knowing that the others are also las he is.

The need to ensure equality is natural to man. It is
based on considerations of justice and fairness.
Someone who wishes his right to be recognized

must recognize the right of others to seek similar
recognition. The neetbr equality is esseml to
society and to the social consensus on which it is
based. Equality protects government from
arbitrariness. Indeed, there is no more destructive
force to society that the feeling of its members that
they are treated unequally. The feeling of a latk o
equality is one of the worst feelings. It undermines
the forces that wunite society.
I d e n tPorazw.dMayor of TeAviv-Jaffa[32], at
p. 332; see also HCJ 104/8lkvo v. National
Labour Court[33], at p. 760 {150}).

| ndeed minatidniesdes rielationships between
human beings until they are destroyed. The feeling of
discrimination leads people to lose their sedbtraint
and leads to the destruction of the fabric of inter
per sonal r eér dusticeovh €heship shdca (
Government Centre Knesse{31], at p. 503).
0Di scrimination is an evi l t hat
basis of democracy, penetrates and shakes its
foundations, until it finally brings about its collapse and

S I nt

ngao

ue for

eg
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destructi on OParptlLQ Ltd 2 MibiSter® O
Health[34], at p. 52). Within this framework, religious
or race discrimination is harsh and cruel; such generic
di scrimination i nfperidJustceM.a 6 mo
Cheshin in HCJ 2671/9B s r a e | Womenods Ne
Minister of Labour and Social Affes [35], at p. 658;

A. Barak,06 Gener al Principles of L
of t h euptaatwp, 1312). lthas therefordeen
held, in a long line of cases, that discrimination against
Israeli Arabs merely because they are Arabs violates the
equality that is enjoyed by all Israelis (see HCJ 392/72

Berger v. Haifa District Planning and Building
Committed36]; HCJ 328/88Avitan v. Israel Land
Administration[[37 ; HCJ 6698/9%Kadan v. Israel Land
Administration[38]; HCJ 1113/99%dalah Legal Centre
for Arab Minority Rights in Israel v. Minister of
Religious Affair 39i/; HCJ 6924/93Association for
Civil Rights in Israel v. Government of Isradl0]; HCJ
11163/03Supreme Monitoring Committee for Arab
Affairs in Israel v. Prime Ministef41]; see also I.
Zam r, OEqualit#yi sfARahb&tsnvi sr
Mishpat uMimshat 1 ( 2006 ) ; A. Saba
Palestinian Arab Minority and the Supreme Court: No
a Bl ack an Whi te PMishpatr e (and F
uMimshal23 (2005)). This was well expressed by
Justce |. Zamir, who said:

OA violation of the rinciple o
narrow sense IS consi ered part.i
this is also the case with discriminatiagainstan

Arab because he is an Arab, and it makes no
difference whether the discriminatios based on
religion or on nationality. This is a breach of the
principle of equality in the narrow sense. Therefore
it is particularly serious. The principle of equality
in this sense is the soul of democracy. Democracy
demands not merely one vote for Bgmerson when

there are elections, but also equality for every
person at all times. The real test of the principle of
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equality lies in attitudes to a minority, whether
religious, national or any other. If there is no
equality for the minority, there is asno
democracy for the majorityé
there is special significance in the State of Israel to
the question of equality for Arabs. This question
involves a complex relationship that has developed
between Jews and Arabs in this country ozdong
period. Notwithstanding, or perhaps for this very
reason, we need equality. Equality is essential for
co-existence. The welfare of society, and, when
considered properly, the welfare of each member of
society, requires that the principle of equgli$
nurtured between Jews and Arabs. In any case, this
Is the requirement of law, and therefore it is the
duty of Asksceiatiorofor CivildRights in
Israel v. Government of Isra¢d0], at pp. 27, 28).

(3) Is the right of the Israeli spouse tonfdy life and
equality a part of human dignity?

(a) The right to family life as a part of human dignity

30.The right to family life is a part of Israeli
common law. Notwithstanding the importance of
common law, a state is capable of violating a right
enshrined in common law, provided that the statute is
phrased in clear, unambiguous and express language
(see HCJ 122/54xel v. Mayor, Council Members and
Residents of the Netanya Arg], at pp. 15311532;
HCJ 200/57Bernstein v. BeShemesh Local Courlci
[43], at p. 268HCJ 337/81Miterani v. Minister of
Transport[44], at p. 359; CA 333/83wviel v. Minister
of Labour and Social Affairg45], at p. 596; CA 524/88
Pri HaEmek Agricultural Cooperative Society Ltd v.
Sedei Yaakov Workers Settlemetd [46], at p. 561).
The Citizenship and Entry into Israel Law is phrased in
clear, unambiguous and express language.
Constitutional review of its clear, unambiguous and
express provisions is possible only if the right to family
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life is protected in a Basic Lawhe relevant Basic Law
for our purposes is the Basic Law: Human Dignity and
Liberty. Is the right to family life enshrined and
protected in it?

31. The Basic Law: Human Dignity and Liberty does
not contain an express provision with regard to the right
to family life. The question is whether it is possible to
include this right within the framework of the right to

human dignity. |l s the right
wi t hhout a named t hat I s deri ve
(see H. Sumer , 0 OmteenScdp® n e d R
of t he Constitut HebrewaUniviRev ol u't

Rev. (MishpatimP57 (1997))? Note thahe question is
not whether in addition to the rights set out in the Basic
Law: Human Dignity and Liberty it is possible to
include additional humarnights that are not expressly
stated in it. The question is whether within the
framework of the rights stated expressly in the Basic
Law d in our case, within the framework of the right to
human dignityd there is also included an aspect of
human dignitywhich concerns family life. Indeed, the
guestion i s not whether there
Law: Human Dignity and Liberty with regard to the
right to family life, and whether it is possible to fill this
lacuna. The question is whether the interpretabf the
right to human dignity leads to a conclusion that within
the framework of this express right there is also
included the aspect of the autonomy of individual will
that is directed towards having a family life and
realizing it in Israel. Indeedhe right to human dignity

S by natur e, a OoOframewor k2o

nature of such a right is that, according to its wording,
it does not give explicit details of the particular types of
activity to which it applies. It is opeended (see A.
Barak, Legal Interpretation: Constitutional
Interpretation(1994f, at p. 357; CA 2781/93aaka v.
Carmel Hospital[47], at p. 577 {463}). The situations
to which it applies are derived from the interpretation

—
> j_"‘o
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of the open language of the Basic Law against the
background of its purpose. These situations can be
classified, for convenience, into categories and types,
such as the right to a dignified human existence (see
LCA 4905/98Gamzu v. Yeshayahd8]; HCJ 366/03
Commitment td°’eace and Social Justice Society
Minister of Financg49]); the right to physical and
emotional integrity Man, Nature and Law Israel
Environmental Protection Society v. Prime Minister of
Israel [12], at P 59); the right to a namgffat v.
Director of Population Re%istry, Ministry dhterior
[20]); the right of an adult to be adopted (CA 7155M6
v. AttorneyGenerall 50] ) , and similar O&6spec
that are derived from the general right. In constitutional
literature they are called derivative constitutional rights
norms (see RAlexy, A Theory of Constitutional Law
(2002), at p. 35). Naturally the scope of application of
the derivative rights raises difficult questions of
interpretation. As long as they have not been separated
by the Knesset from human dignity and stated
indepemently, there is no alternative to interpretational
activity that focuses on human dignity and seeks to
determine the scope of this right, while attempting to
formulate the types of cases included in it. Naturally,
this cate%orization will never reflecterfull scope of
the right to human dignity, nor does it intend to do so. It
Is intended to assist In understanding the framework
provision concerning human dignity (see Y. Karp,

0Sever al Questions on Human Digni
Law: Human Dignity and Lib r t y KHebdrew2 Univ. L.
Rev. (MishpatmlL 29 (1995 ; Sumer, 6Unme

Rightsd On the Scope of the Constitutional
Revol usuprgoHh(H. @ohn, o6 The Val ues of a
and Democratic State: Studies in the Basic Law: Human
Di gni ty a maPrakii Jobédee Bookd §1994;
D. Stat man, 0 Two Colael-Avevpt s of Di
University Law Review (lyyunei Mishpaif1 (2001);
O. Kamir, Question of Dignity(2005). We discussed the
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scope of the right to human dignity in HCJ 6427/02
Movement for Qualitysovernment in Israel v. Knesset

[51]:

6The right to human dignity

of rights which must be safeguarded in order to
uphold the right of dignity. Underlﬁing the right to
human dignity is the recognition that man is a free
entity, who develops his person and his abilities as
he wishes in the society in which he lives; at the
centre of human dignity is the sanctity of human
life and liberty. Underlying human dignity are the
autonomy of the individual will, freedom of choice
and freedonof action of the person as a free entity.
Human dignity is based on the recognition of the
physical and spiritual integrity of man, his
humanity, his value as a human being, all of which

const

i rrespective of the extent

(Movement for Qualitysovernment in Israel v.
Knesse{51], at ﬁara 35 of my opinion; see also
HCJ 5688/9ANechselbaum v. Minister of Defence
[52], at p. 827; HCJ 7015/9AttorneyGeneral v. A
[23], at p. 95; HCJ 4330/9Ganem v.Tel-Aviv
District Committee, Bar Associatidb3], at
233 HCJ 205/9MNof v. Ministry of De enc{354
. 457 {9& Daaka v. Carmel Hospitgdl7], at p
577 {463}; Gamzu v. YeshaKaF[AS] at p. 375
HCJ 7357/93Barki Feta Humphries (Israel) Ltd v.
State of Israe[55], at p. 783 Man, Nature and
Law Israel Environmental Protection Society v.
Prime Minister of Israe[12], at p. 518; CA
5942/92A v.B [56], at p. 842,Gaza Coast Local
Council v. Knessdf], at p. 561:Commitment to
Peace and Social Justice Society v. Minister of
Finance[49]; HCJ3512/04Shezifi v. National
Labour Court[57]).

This conception of the right to dignity is based on the

conception that the right

t

o

of

di
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restricted merely to torture and degradation, since
thereby we will miss the purpose underlying\We
should not extend it to include every human right, since
thereby we will make redundant all the other human
rights provi ded ManpNatuteandBa si ¢ L aw
Law Israel Environmental Protection Socie(tjy v. Prime
Minister of Israel[12], at p. 518). TIs leads to the
conclusion that the scope of the derivative rights
deriving from the general ri%ht of human dignity will
not always be identical to the scope of the derivative
right had it been provided as an express and
independent right in the Basic Lawdiscussed this in
Commitment td®eace and Social Justice Society v.
I\/Iinister of Finance[49] where | said:

0l n der. % | s that are not
in the Basic Laws that spea of rlghts but are
included within the concept of human dlgnlt IS
not always possible to comprehend the full scope
that the Aderivativeo rights woul
i ndepende Deducing thehrigheséamplied
by human dignity is therefore done from the
viewpoint of human dignity, and in accordance
with this perspective This approach determines the
scope of the implied rights. This is the case with
regard to the 1 mplied c
the case with regard to
(ibid. [49], at p. 28).
Against this background the followgnquestion
arises: is the right of the Israeli spouse to family life in
Israel included within the right to human dignity
provided in ss. 2 and 4 of the Basic Law: Human
Dignity and Liberty?

32.The answer to this question is complex. Not all
aspects of fanily life are derived from human dignity.
We must focus on those aspects of family life that are
incorporated within the scope of human dignity. The
premise is that the family is a ¢

VA roi
t

I g h
he |1 mpl
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CA 232/85A v. AttorneyGeneral[58], at p. 17) It is
entitled to constitutional protection. This protection is
found in the heart of the right to human dignity. It also

relies on the right to privacy (see s. 7(a) of the Basic
Law: Human Dignity and Liberty). Indeed, the right to

live together as a faity unit is a part of the right to
human dignity. It falls within the scope of the essence
of the right to dignity Esee CA 5587/98ahmani v.
Nahmani[59], at p. 499 {14}). One of the most basic
elements of human dignity is the ability of a person to
shaPehls family life in accordance with the autonomy
of his free will, and to raise his children within that
framework, with the constituents of the family unit
living together. The family unit is a clear expression of
a per s egnlzatiors Ehls iwas daussed b
Justice D. Beinisch, who said:
6l n an era when Ahuman dignityo
constitutional basic right, we should give effect to
the human aspiration to realize his personal
existence, and for this reason we should respect his
desire to belongo the family unit of which he
regards himself toAwe a parto
AttorneyGeneral[50]; see also CFH 6041/0R v.
B [60], at p. 256; CA 2266/93 v. B[61]).

The family ties of a person are, to a large extent, the
centre of his life (se®obets v. United States Jaycees
[186], at pp. 618519). There are few decisions that
shape and affect the life of a person as much as the
decisionas to the person wittvhom he will join his
fate and with whom he will establish a family. This is
also the caswith regard to the right of parents to raise
their chil dren. 0The | aw regar
between a parent and his child as a natural right of
constituti onmpellustce mé&mediciams O
LCA 3009/02Av.B[ 6 1] , at p . 894) ; Ot he
parents to have custody of their children and to raise
them, with all that this implies, is a natural and basic
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constitutional right as an expression of the natural
relation between parents and their children. This right is
reflected in the privacy and autoo m}/ of the
(per President M. Shamgar in CA 2266/893 v. B[61],
at p. 235).
33.The right to family life en%'oys constitutional
protection in the internal law of many countries. It is
provided as a constitutional right in the constitution of
European countries, such as Franceéthe preamble of the
constitution of 1958), Irelan Earticle 41 of the
Constitution of 1937), Spain (article 18 of the
Constitution of 1978), Germany (article 6 of the Basic
Law), Sweden (article 2 of the Constitution of 1975?
and Switzerland (article 14 of the Constitution o
2000). Even in American law, notwithstanding the
absence of an express right to family life in the
constitution, the right to marry and to have a family life
has been recognized as a constitutional radgrived
from the constitutional rights to liberty and privacy (see
Griswold v. Connecticuftl87]; Loving v. Virginia[188],
Lawrence v. Texagl89]). We should mention that the
family also enjoys protection in international law (see
article 16 of the Univesal Declaration of Human
Rights, 1948; article 23 of the International Covenant
on Civil and Political Rights; article 8 of the European

Convention for the Protection of Human Rights and
Fundamental Freedoms).

34.Thus we see that from human dignity, wihiis
based on the autonomy of the individual to shape his
life, we derive the derivative right of establishing the
family unit and continuing to live together as one unit.
Does this imply also the conclusion that realizing the
constitutional right to livdogetheralsomeans the
constitutional right to realize this in Israel? My answer
to this question is that the constitutional right to
establish a family unit means the right to establish the
family unit in Israel. Indeed, the Israeli spouse has a

f ami

y
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constitiional right, which is derived from human
dignity, to live with his foreign spouse in Israel and to
raise his children in Israel. The constitutional right of a
spouse to realize his family unit is, first and foremost,
his right to do so in his own countryhe right of an
Israeli to family life means his right to realize it in
Israel. In this regard, the remarks of Justice M. Cheshin
in Stamka v. Minister of Interioj24] are apposite, and
in view of their importance | will cite them once again:

6 T h e oblsraet recognizes the right of the
citizen to choose for himself a spouse and to
establish with that spouse a family in Israel. Israel
IS committed to protect the family unit in
accordance with international co
although these convention® ahot stipulate one
policy or another with regard to family
reunifications, Israel has recognizéd and
continues to recognizé its duty to provide
fprotectlon to the family unit also by %lvmg permits
or family reunifications. Thus Israel has joined the
most enlightened nations that recogné&esubject
to guallflcatlons of national security, public safety
and public welfared the right of family members
to |Ilive together in the place
(Stamka v. Minister of Interioj24], at p. 787).

Indeed the constitutional rifght of the Israeli
spoused a right that derives from the nucleus of
human dignity as a constitutional righti s o6t o | i ve
together in the place of

35.The question of the relationship between human
dignity as a constutional right and the right to family
life in general, and the right to realize this right by
means of living together in a family unit in particular,
arose in the case @awood v. Minister of Home Affairs
[242]. The judgment was given by the Constituiab
Court of South Africa. The constitution of South Africa
(in article 10) includes an express right concerning
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(the Aliens Control Act 96 of 1991) imposed

restrictions on the entry into South Africa of a foreign
spouse of a South African citizen. The question arose

W

A
statu
want

hether the provisiomof the statute violated the right
to dignity. The Constitutional Court replied

h a
it

il ght to f ami

(unani mously) that i1t was.

human dignity as a constitutional value and as a
constitutional right, and went on to say:

6The deci si onarridge relationshipranditorsdstain a m
such a relationship is a matter of defining significance for many

if not most people and to prohibit the establishment of such a
relationship impairs the ability of the individual to achieve
personal fulfillment in an g@ect of life that is of central
significance. In my view, such legislation would clearly
constitute an infringement of the right to dignity. It is not only
legislation that prohibits the right to form a marriage
relationship that will constitute an infriegnent of the right to

dignity, but any legislation that significantly impairs the ability

of spouses to honour their obligations to one another would also

limit that right. A central aspect of marriage is cohabitation, the

right (and duty) to live togethgand legislation that significantly

impairs the ability of spouses to honour that obligation would

al so constitute a | i miDawwddivon of
Minister of Home Affair§242]).

year later, the@uestion arose in South Africa whethepravision in the
te (the same Aliens Control Act), which proddieat foreigners who
a work permit must submit their application while they are still outside

South Africa, and which restred the areas of professions for which a work
permit my be requested, was constitutional. The High Court of South Africa,
Cape of Good Hope Provincial Division, held that it was an unconstitutional

provi

sion, since it restried the ability of spouses to live together, and

therefore violatd human dignity Makinana v. Minister of Home Affairs
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[243]). The Constitutional Court confirmed this ruling unanimouBlydysen
v. Minister of Home Affair244]).

36. The right to family reunification is also
recognized as a component of the right to family life in
international law and in the constitutional law of many

countries. Thus, article 8 of the European Convention
on Human Rights was interpreted by the European
Court of Human Rights as including the right of family
members to live together, and therefore as impgsi
restrictions on the wvalidity of
policy in the field of immigration. It was held, in a long
line of judgments, that decisions concerning
immigration that harm the relationship between spouses
or the relationship between a parent dmsl child are
likely to violate rights under article 8 of the Convention
(see, for exampleBerrehab v. Netherland30];
Moustaquim v. Belgiurf231]; Ciliz v. Netherlands
[232]; Carpenter v. Secretary of Staf233]).

37. Following theTreaty ofAmsterdam (which came
into force in1999), Issues of immigration were also
transferred to the authority of the European
Community. In consequence, the Counciltioé
Europen Unionissued a directive concerning
immigration in 2003 (2003/86/EC), which binds all the
member states of the Union (except for Denmark, the
United Kingdom and Ireland, which were excluded
from this directive). This directive is basadter alia,
on article 8 of the European Convention on Human
Rights and Fundamental Freedoms, and providebe
preambl e that: OFamily reunificat
of making family I ife osSsible. 6
to the reunification of families for all citizens of the
European Union, whether the foreign spouse is a citizen
of a member state in tHénion or not (see mainly para.
5 of the preamble, articles 2 and 3, and art. 7 which
provides a right of family reunification, on the
conditions provided there).
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38. The right to family reunification is also regarded
as an element in the constitutionagt to family life in
the internal law of many countries. Thus, in 1978, the
Consei l do£tat in France
policy that violatel the right of citizens of France to
live in their country together with their spouses
unconstitutional, isice it violatal the undertaking of the
State, which is provided in the preamble to the
Constitution of 1946, to act in order to promote and
develop the family (Arrét GISTI (C.E.) of 8 December
1978}/. The Constitutional Court (Conseil
Constitutionnel) folbwed this ruling and even extended
it. It was held that the constitutional ri%ht to family
reunification extended also to persons who had a right
of residency in France:

6Consi d®r ant qu

rul ed

e | e di xi me al i n®a du
Constitution de 1946 disposeque iLa Nati on assur e

I 6i ndi

et " |l a famille | es conditions n®cessaire
Consi d®rant quoil r®sul te de cette dispo:

dont la résidence en France est stable et réguliere ont, comme les
nationaux, le droit de nmer une vie familiale normale ; que ce
droit comporte en particulier la faculté pour ces étrangers de

faire venir aupr s dobéeux |l eurs conjoints
sous r ®ser ve de restrictions tenant " | a

public et a la protectiode la santé publique lesquelles revétent

|l e caract re dobéobjecti {Decisidre val eur const.

n° 93325 DC du 13 aodt 1993).

0The tenth paragraph of t

Constitution states that

the individual ad the family with the conditions
necessary to their

As a result of this provision aliens who have
resided ordinarily and IegaII?/ in France have the
right to lead a normal family life in the same way
as French nationals; this right specifigaallows
these aliens to send for their spouses and children
who are minors on condition of restrictions relating

he Prea

NnThe Na

devel or
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to preserving public order and protecting public
heal th which are constitutional
(Decision 93325 DC of 13 August 1993).

The nght to family reunification has also been
recognized in German law as an element of the
constitutional protection to the institution of the family
that is enshrined in article 6 of the German Basic Law.
It has been held that the right to family life doest
mean merely the right of each individual to marry, but
also the right of the married spouses to have a family
life, to live together and to raise their children. For this
reason, the constitutional right to family life extends
also to the foreign spoesof a German citizen:

0Denn es gibt im Hinblick auf E

Familienangehérige nur eine einheitliche Ehe oder
Familie. Dem Leitbild der Einheit von Ehe und

Familie und der durch Art. 3 Abs. 2 GG verblrgten
Gleichberechtigung der Ehegatten liefeimsKern
zuwider, wenn der Schutzbereich des Art. 6 Abs. 1
GG in personlicher Hinsicht gegeniber einem dem
sachlichen Schutzbereich der Norm unterfallenden
Hoheitsakt materiel®d wie verfahrensrechtlich auf

ein bestimmtes Eh& oder Familienmitglied

beschra kt bl i ebe. 0

OWith respect to spouses and f a
there is only one joint marriage or family. It would
be contrary to the essence of the ideal of unity of
marriage and family and the equal rights of
spouses set down in Ar8(2) of the Basic Law if
the sco;t))e of protection afforded b?/ AB(1) were
to be substantively and procedurally restricted to a
certain marital partner or family member with
regard to a sovereign ac
materi al scope of prot

The same is the case in the Republic of Ireland,
where it was held that the constitutional right of a
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minor who is a citizen of Ireland to family life may
render the state liable to provide permanent residency
or citizenship to his parents, even if theyemd
Ireland unlawfully and they are staying there
unlawfully. Justice Finlay wrote:

6é there can be no question but that t hos
have got a constitutional right to the company, care and

parentage of their parents within a family unitam also

satisfied thatprima facieand subject to the exigencies of the

common good that that is a right which these citizens would be

entitled to exerlajuena v. Ministdriofn t he St ated (
Justice[ 1 99 0] 2 I R 151; s emshipaahds o S. Mul | ally
Family Life in Ireland: Asking the Quest:i
25 Legal Studies, The Journal of the Society of Legal Scholars

vol. 25, (2005), 578).

In the United States it has also been held that the
right to family reunification is protected wiin the
framework of the constitutional protection given to the

right to family life. This subject arose Hiallo v. Bell
[190]. The Immigration and Nationality Act of 1952
that was in force at that time enshrined the right of
United States citizens anmdsidents to family
reunification. It was providednter alia, that United
States citizens or residents were entitled to bring their _
foreign spouses and children int
for the purpose of this law was defined as a legitimate
child, stepchild or adopted child. In addition, the law
allowed an illegitimate child to be brought into the
country for the purpose of his reunification with his
American mother. No similar right of the father of such
a child was recognized. It was alleged thastlaw was
unconstitutional. The Supreme Court accepted the
position that a violation of the right of family
reunification was a violation of a protected
constitutional right, and therefore the statute under
consideration was, in principle, subject to judic
scrutiny. Opinions differed as to the question of the
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level of scrutiny. The majority opinion was that the
proper level in this case was the lowest level (rational
basis). On this basis, the majority justices held that the
statute was constitutionalugtices Marshall, Brennan
and White, in the minority, held that the level of
judicial scrutiny for the violation of the right to family
unity was the most strict level (strict scrutiny), which
was applied in cases where a basic constitutional right
was vidated. On this basis, the minority held that the
arrangement was unconstitutional, since it violated the
constitutional right of the citizens and residents of the
Unites States to equality and family life, in that the
right of fathers to be reunited witlheir (illegitimate)
children was denied, whereas such a right was given to
mothers. Justice Marshall wrote:

0éthe statute interferes wi t h the funda
personal choice in matters of marriage at
right to live together as amily belongs to both the child who

seeks to bring in his or her father and the father who seeks the

entrance @&iallownBeb[190] hat d. &1L@). Sée also J.

Guendel sberger, 6l mpl ementing Family uni
American Immigration Law  Pr oposed Anmamdments, 6 25
Diego L. Rev253 (1988)).

In summary, we have seen that the right to family life
is not merely a basic right in common law, but a
constitutional right enshrined in the right to human
dignity.
(b) The right to equality as agst of human dignity

39.The right to equality was always an integral part
of our common law. The Basic Law: Human Dignity
and Liberty did not include an express provision with
regard to equalit?/. In the past the question arose
whether it is possible to dee the right to equalit
from the general right to human dignity. On this
guestion, various opinions were expressed In case law
and legal literature (see HCJ 5394/@appert v. Yad
VaShem Holocaust Martyrs and Heroes Memorial
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Authority[62]; CA105/92Red em Contracting
Engineers Ltd vUpper Nazareth I\/Iunicipaliti/63{], at
p. 201;Nof v. Ministry of Defencg4], at p. 460 {13},
HCJ 726/94Klal Insurance Co. Ltd v. Minister of
Finance[64], at p. 461; HCJ 721/9E&I-Al Israel
Airlines Ltd v. DanleIOW|t2[65] HCJ 453/94Israel
Womenodés Network v. [66DHCEr nment of
4541/94Miller v. Minister of Defencg67|; HCJ
4806/94D.S.A. Environmental Quality Ltd v. Minister
of Finance[68], at p. 204; HCJ 1074/9Attorney
General v. National Labour Couf69]; Local
Government Centre Knesse{31], at p. 485; HCJ
1113/99Adalah Legal Centre for Arab Minority Rights
in Israel v. Minister of Religious Affairfg9]; see also
Y. Karp,6 B a s i cHurhaa Dignity and Freedod A
Blography of Pd_ameandG&\ternmegwtgleso, 1
1992, 323 at pp. 3473 5 1 ; Sumer , oUnmenti o
Rightsd On the Scope of the Constitutional
Revol ustupraonl 6 Shel ef, 0 Two Mode
Guaranteeing Human Righ&és American Model versus
possi bl e 1 s rMeekhrei MishpatléS , 6 16
(5761? t p. 138; Rubinstein & Medinéhe
Constitutional Law of the State of Israslupra at p.
921,; Cohn, 0The Values of a Jewi
State: Studies in the Basic Law: Human Di%;nity and

Li besuprgKédr p, O6Sever a Questions
~Dignity under the Basic Law: Human Dlgnlty and
Li besupry, @at p. 145; : Dorner, OBe

and Human Sk[annggamlodg&rtlcfes vol. 1,
2003) 9). This dispute was decided by the Supreme
Court inMovement for Quality Government in Israel v.
Knesse{51], at para. 40 of my opinion. It was held that
the right to human d|<};1n|ty includes the right to equality,
in so far as this right is closely and objectively
connected with human dignity g]d:ﬁd [51], at para.
33). It should be noted that theght to equality |s not
an mpl i edO c:disBotredognizeédo n a l ri gh
outside the rights expressly provided in the Basic Law.
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The right to equality is an integral part of the right to
human dignity. Recognition of the constitutional aspect
of e(?Lallty derives from the constitutional
interpretation of the right to human digniéy. This right
to human dignity is expressly recognized in the Basic
Law. Notwithstanding, not all aspects of equality that
would have been included, had it been recognizeanas
independent right that stands its own are included
within the framework of human dignity. Only those
aspects of equality that are closely and objectively
connected to human dignity are included within the
framework of the right to human dignity.

40. Does the right of the Israeli spouse to have a
family unit in Israel, by virtue of equality with the right
of other Israeli couples to have a family unit in Israel,
constitute a part of the right of the Israeli spouse to
human dignity? The answer is yd30oth the protection
of the family unit in Israel, and the protection of the
equality of this family unit with the family units of
other Israeli couples, fall within the essence of human
dignity. The prohibition of discriminatioagainstone
spouse with regrd to having his family unit in Israel as
compared with another spouse is a part of the protection
of the human dignity of the spouséo suffers that
discrimination

Does the Citizenship and Entry into Israel La.
violate a constitutional right?

(1) The problem

41.The right to human dignity grants every Israeli
spouse a constitutional right to have his family life in
Israel, thereby enjoying equality with other Israeli
spouses. Does the Citizenship and Entry into Israel Law
violate this right of the Isaeli spouse? The Basic Law:
Human Dignity and Liberty provide
viol ate a personods dignit i n as
beingo S . 2) . Only 1 f the Citi
Israel Law violates human dignity does a constitutional
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questionarise in this case. Against this background, the
guestion is whether the r:jght of the Israeli spouse to
family life is violated by the provisions of the
Citizenship and Entr%/ into Israel Law, and whether this
law violates the right of the Israeli spouseeiguality.
Let us examine each of the questions separately.

(2) The violation of the right to family life
(a) The injury to the Israeli spouse

42.Human dignity as a constitutional right extends to
the right of an Israeli to establish a family unit and
redize it Iin Israel. Does the Citizenship and Entry into
Israel Law violate this right? Certainly the Citizenship
and Entry into Israel Law does not prevent the Israeli
spouse from marrying the spouse in the territories. The
freedom to marry is maintained.dveover, usually the
Israeli spouse is not prevented from moving to the
territories (c’)Everg p ea(ad on
of the Basic Law: Human Dignity and Liberty). Thus he
Is entitled, of course, to realize his right to have the
family unit outside Israel. | assun@® without having
had all the details submitted to us in this regardhat
in most cases the Israeli spouse will receive a permit
from the military commander to enter the territories.
With regard to the Palestinian authorities, nseve not
been told that thepresentany difficulties in this
regard. It follows that the main question before us is the
question of realizing the life of the family unit in Israel.
It concerns s. 2 of the Citizenship and Entry into Israel
Law, which stats:

As long as this law is valid, notwithstanding 6 2 .
what is stated in any law including section 7 of
the Citizenship Law, the Minister of the Interior
shall not grant citizenship under the Citizenship
Law to a resident of an area nor shall he give
him a cence to reside in Israel under the Entry
into Israel Law, and the area commander shall
not give a resident as aforesaid a permit to stay
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in Israel under the security legislation in the
area. o

Does this section violate the constitutional right of
the Israli spouse to havafamily life and to realize it
in Israel?

43. My answer to this question is yes. The right of
the spouse tborm a family unit is seriously violated if
he is not allowed tdorm this family unit in Israel. The
right to have the family mit is the right to realize the
family unit in the country of the Israeli spouse. That is
where his home is, that is where the rest of his family
is, that is where his community is. That is where his
historical, cultural and social roots are. The familytun
does not exist in a vacuum. It lives in a specific time
and place. The law violates this right. Indeed, it is the
right of the Israeli spouse that his family should live
with him in Israel; it is his right to plant the family
roots in the soil of his amtry; it is his right that his
child will grow up, be educated and become an Israeli
in Israel. InStamka v. Minister of Interioj24] the
Supreme Court did not say to | sr .
you complaining? Your right to have a family unit with
your nonJewish wife can be realized in the country of
recogni zed

the wife. 06 The court
to |live together in the

me mber s
(ibid. [24;1, at p. 787). That is how a civilized state
behaves. This right is violated by the Citizémp and
Entry into Israel Law. Indeed, s. 2 of the Citizenship
and Entry into Israel Law violates the right of the
Israeli spouse to realize his family life in Israel. When
the foreign spouse is in the territories, he is prevented
from entering Israel. Té&harea commander is not
authorized to give the spouse a permit to stay in Israel.
The Minister of the Interior is not authorized to give
him a licence to enter Israel. None go out and none
come in. The family unit is injured.

(b) The injury to the Israelminor
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44 A similar injury befalls the child of the Israeli
spouse, in so far as he is himself an Israeli (i.e., that his
Israeli parent is a citizen or resident, and the minor
lives with him). This minor cannot live with his second
parent in Israel. He nai decide to remain with his
Israeli parent in Israel or to go to his other parent in the
territories. This is a heartrending decision according to
everyone, and it seriously injures the Israeli minor. It
also injures the Israeli parent. If the minor ist heraeli
and he is living with one of his parents in the
territories, the Citizenship and Entry into Israel Law
recognizes (see s. 3A of the law) the possibility of
giving himd but not the parent with whom the minor
lives in the territorie® a permit toenter and a licence

to stay in Israel (while distinguishing between minors

up to the age of 14 and minors over the age of 14).
Even in this case a heartrending decision must be made,
which is based on the assumption that the family unit

does not live togier in Israel.

45. Thus we see that the right of the Israeli spouse
and the Israeli child to realize family life in Israel with
the foreign spouse is violated. Their right to dignity is

violated. In view of these violations caused by the
Citizenship and Btry into Israel Law to the human

dignity of the Israeli spouse, we must turn to the second
stage of constitutional scrutinwhichis the stage of

the limitations clause. Before we do so, let us consider

whether the Citizenship and Entry into Israel Law

violates an additional aspect of human dignity, namely

the right of the Israeli spouse to equality. Let us turn
now to examine this question.

(3) The violation of the right to equality
(a) The nature of the violation

46. Human dignity as a constitutionalght also
extends to the right of the Israeli spouse to equality.
Does the Citizenship and Entry into Israel Law violate
this aspect of human dignity? My answer to this
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guestion is yes. The law violates the ability of Israelis
who marry spouses who are Pstia@ians living in the
territories to realize their right to family life in Israel.
Who are these Israelis? The vast majority of the Israelis
who marry Palestinians living in the territories are
Arabs who are citizens or residents of Israel. The focus
of the violation caused by the law is therefore Israeli
Arabs. Admittedly, Israelis who are not Arabs are also
not allowed to live in Israel together with Palestinian
spouses who are residents of the territories. But the
number of these is negligible. The cdumsion is that the
Citizenshiﬁ and Entry into Israel Lade factorestricts
the right of Israeli Arabs, and only Israeli Arabs, to
realize their right to family life. The number of these
cases is many thousands. From the figures given to us it
appears thabetween 1992001, before the government
adopted the new policy (on 15 February 2002) and
before the Citizenship and Entry into Israel Law was
originally enacted (on 6 August 2003), more than
sixteen thousand applications for family reunifications
with Arab spouses from the territories were granted in
the sense that the spouses from the territories received
permits to stay or licences to live in Israel. This is a
significant percentage of all the Arab spouses who
married in Israel in those years. My consion is,
therefore, that the Citizenship and Entry into Israel Law
results in depriving thousands of Araésand only
Arabsd who are citizens of Israel of the possibility of
realizing their rightto family life. A law that has this
result is a discriminatry law. A law that causes an
injury that focuses almost exclusively on the Arab
citizens of Israel violates equality.

(b) Prohibited discrimination or permitted distinction

47.Against this argument, the State raises two lines
of defence. Thdirstlineof t he St ateds defence
argument that the difference in the outcome between the
Jewish Israeli couple and the Arab Israeli couple is not
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prohibited discrimination but a permitted distinction.
This argument is based on the classic (Aristotelian)
definition of discrimination. According to this,
prohibited discrimination is treating equals differently
and treating persons who are different equally (see HCJ
678/88Kefar Veradim v. Minister of Finand&0], at p.
507). According to this approach, equalisyaxplained
on the basis of a conception of relevance. This was
discussed by Justice S. Agranat:

6l n this context, the concept of
meansir el evant equality, o6 and it 1
regardbo t he purpose under discussio
of treatmento for those persons
contrast, it will be a permitted distinction if the
different treatment of different persons derives
from their being, for the purpose of the treatment,
In a stateof relevant inequality, just as it will be
discrimination if it derives from their being in a
state of inequality that is not relevant to the
purpose of the tBorenauskment 6 (FH 10/
Chief Rabbid71], at p. 35).

According to this approach, equiglidoes not require
identical treatment. Not every distinction constitutes
di scrimination. OEquality betw
equal IS someti mes mer el an a
in Avitan v. Israel Land Administratiof87], at p. 299).
Somet i noeder,to aghiewe equality, one must act
by treating peopl e Dkiedhf erent !l yo
Eretz Association v. Broadcasting Author[#2], at p.

eer
b s i

11{30}); o6édi scrimination is, of cou
between persons or between matters for irrelevant

resonso6 (Justice M. Rdcanathv.i n i n HCJ

National Labour Cour{ 73|] : at p. 311) . | nd
principle of equality does not rule out different laws for

different people. The principle of equality demands that
~ the existence of a law that makeistehctions is
justified by the type and nature of the matter. The
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principle of equality assumes the existence of objective
reasons that justifyCALdi fferenc
Freight Airlines Ltd v. Prime Ministef74], at p. 236;

see als@&l-Al Israel Airlines Ltd v. Danielowit465], at

p. 779 H£19).
48. Against the background of this classic definition
of equality, the state argues tha

of the right of Israeli Arab spouses to family life is
based on a relevant difference.i3 ldifference is that
only the Arab Israeli spouses wish to bring into Israel
spouses who constitute a security risk, when they
request to bring into Israel their Arab spouses from the
territories. Accordin to the St a
justification that is based on the professional
assessment of the security establishment concerning the
risk to Israeli citizens and residents in view of the
patterns of how residents of the territories have become
residents in Israel by virtue of marriage during the
active armed conflict (para. 56 of the closing arguments
of February 2006).

49.Indeed, the law would su?port the state if the
Citizenship and Entry into Israel Law provided that an
Israeli spouse (whether Jewish or Arab) is not entitled
to realize familylife in Israel where the foreign spouse
presents a security risk. In such a case, a difference
would be createdje factq between the Jewistsraeli
spouses (whose right to realize married life would not
be violated by the law) and the Arab Israeli spsais
(who would be prevented from realizing their married
life in Israel with their Arab spouses from the territories
who constitute a security risk). Notwithstanding, this
difference would be relevant to achieving the purpose
underlying the arrangement.

50.The provisions of the Citizenship and Entry into
Israel Law say otherwise. The law does not prohibit the
entry into Israel of a spouse who presents a danger to
security. The law prohibits the entry into Israel of every
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Palestinian spouse from the terris, whether he
presents a security danger or not. The State did not
argue before us that of the sixteen thousand spouses
from the territories who entered Israel in order to
realize family life in Israel, all or most or even a
significant number constituta security risk. The State
argued before us that the number of spouses who
constitute a security risk and who are known to the
State is small. It is clear, therefore, that even according
to the Stateds argument |, most of
territories, whose entry into Israel is being requested b
their Israeli spouses, do not constitute a security risk.
The distinction on which the Citizenship and Entry into
Israel Law is based is therefore not the distinction
between the Israeli spouses who wish to grimto
Israel foreign spouses that constitute a security risk and
Israeli spouses who wish to bring into Israel foreign
spouses who do not constitute a security risk. Such a
distinctiond even if in practice it leads to an outcome
that distinguishes betwaelewish Israeli spouses and
Arab Israeli spoused is relevant, and its
consequences do not involve a violation of equality
(discrimination). But the Citizenship and Entry into
Israel Law is based on a different distinction, and that
is the distinction beveen foreign spouses of Israelis
who are Palestinian residents of the territories, and
foreign spouses of Israelis who are not. This distinction
Is not based on the security risk presented by the
Palestinian spouse from the area, since even if there is
no information with regard to the risk that he presents,
and even were it provede factothat he presents no
danger, his entry into Israel is prohibited. My
conclusion is, therefore, that the serious violatodrihe
realization of the right of Israeli Aragpouses® and
them aloned caused by the Citizenship and Entry into
Israel Lawis not based on a relevant distinction.

(c) The violation of equality in the absence of an
intention to discriminate
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51.T h e s deeonhdené ef defence is the argument
thatthe purpose of the law was not to discriminate
between Jewishsraeli spouses and Ardlraeli
spouses. The purpose of the law is merely a security
one. It was not designed to create a difference between
Jewishlsraeli spouses and Ardlraeli spouses. Ti&
argument cannot stand. We accept that the purpose of
the Citizenship and Entry into Israel Law is a security
one, and that it does not conceal any intention to
discriminate against the Aralsraeli spouse as
compared with the Jewisksraeli spouse.
Notwithstanding, the absence of an intention to
discriminate has no effect on the existence of the
discrimination. Indeed, it is an established case law
principle with re?ard to the rules of equality that the
violation of equality (or discrimination) is not
examined merely in accordance with the purpose of the
allegedly dlscrlmlnator?norm According to the law
accepted in Israel, the violation of eguality (or
discrimination) is examined also accor ing to the
unintended impact resulting from it (s&evo v.
National Labour Court[33], at p. 759 {149} ;EI-Al
Israel Airlines Ltd v. DanlelowniGSA at p. 759
{487}) A golden thread that runs through the case law
the Supreme Court iIis the outlo
is wrong even when there is no intention to
d scriminated (Jusstaiete WEmeMag z a
Network v. Government of IsraEﬂ6] at 524 {450});
O0the principle of equallty | ook
matter how pure and innocent a p
the outcome resulting from his action is a
disciminatory outcome, his act will be declared void
abinitioo (Justice IvaelWEMmeasabs n i n
Network v. Minister of Labour and Social Affai35],
at p. 654; see alsdof v. Ministry of Defencgb4], at p
463 {19{} Mlller v. Minister of Defencg67], at p. 116
200}) ; 6t he question is not mer
motivation of the decisiommakers; the question is also
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what is the outcome of the decision. The decision is
improper, not only when the motivation is to violate
equality, but also when there is@her motivation, but
equality is violatedde fact® Pdraz v. Mayor of Tel
Aviv-Jaffa[32], at p. 333). | discussed in one case
where | said:
0The

exXxi stence

or absence of
determinedjnter alia, in accordance with the
effect that a piee of legislation achievesde
factoe Therefore a | aw whose
Aneutral 0o may be discri minat
discriminatory. Indeed, discrimination may be
uni nt e nEvenafriha puepose of a legal norm

IS not to create discrimination, if dismination is

createdde factg the norm is tainted with
di scr i mi

nati oBadliv(Gie@td 1000/ 92
Rabbinical Court{75], at pp. 241242; see also
Kadan v. Israel Land Administratiof38], at p

In Supreme Monitoring Committee for Arab Affairs in

Israel v. Prime Ministef41] | added:
¢ 1ohibited discrimination maglso occur
without ary discriminatoryintention or motie on
the part of the persons créaj the discriminatory
norm.Where discrimination is concerned, the
discriminatory outcome isudficient. When the
Implementation of the norm created by the
authority, which may have been formulated without
any discriminatory intent, leads to a result that is
unequal and discriminatory, the norm is likely to
be set aside because of the discriminatioat
taints it. Discrimination is not determined solely
according to thought and intention of the creator of

the discriminatory norm. It is determined also in
accordance with the effect that it hds fact@
The test for the existence of discriminatianan

di

O
r

r
y



70 Adalah v. Minister of Interior HCJ 7052/03

President A. Barak

objective test that focuses on the outcome of
realizing the nornthat is under scrutinyit is not
limited to the subjectiveéhinking of the creabr of
the norm. The question is not whether there is an
intention to discriminate against one group or
another. The question is what is thieal outcome
that is created imerms ofthe socialrealityd ibi.
[41], at para. 18 of my opinion).

In the case before us, the impact of the Citizenship
and Entry into Israel Law isolelyto restrict the right
of Arab citizens and residents of Israel to family life.
This is a discriminatory outcome. This discrimination is
not based on a relevant distinctd:i
will carry out a serious act of discrimination, and we
see no proper pperJpsacedl. f or t he
Cheshin inStamka v. Minister of Interioj24], at p.
759; see also the remarks of Justice A. Procaccia in
HCJ 2597/99RodriguezTushbeim v. Minister of
Interior [76], at pp. 450451). The conclusion is that
the law violates the constitutiahright to equality.

(d) Lawful violation of equality

52. Naturally, the discriminatory result w&vis the
Arab-Israeli spouse that is caused by the Citizenship
and Entry into Israel Law does not automatically lead to
the conclusion that the law is uncstitutional. There
are many constitutional violations of rights protected
under the Basic Laws. This constitutionality exists
notwithstanding the violation of human rights. It
becomes possible by satisfying the conditions of the
limitations clause. Thissithe law with regard to all
human rights. It is also the law with regard to the right
to realize family life in Israel. It is also the law wit
regard to the right to equality. Not every violation of
equalityd i.e., not everyact ofdiscriminationd is
unconstitutional. There are constitutioredts of
discrimination. These are thosets ofdiscrimination
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that satisfy the requirements of the limitations clause. |
discussed this in one case:

OWithin the sphere of the
distinction is no longer between equality or a
distinction (whicharelawful) and discrimination
(which is unlawful). Now we must distinguish
between the right of equality and the constitutional
possibllitﬁ of violating this right when the
requirements of the limiteons clause are satisfied.
In such circumstances, the executive act is
discriminatory it does not involve a distinction
and it violates equality. Notwithstanding, the
discrimination is proper, because it befits the
values of the State, it is for a propsurpose, and
the violation of equalit
3434/96Hoffnung v. Knesset Speal@7], %t 5)
7).

And in another case | added:

@& the right to equality, like all other human
rights, is not ariabsolut® right. It is of a
firelatived nature This relativity is reflected in the
possibility of violating it lawfully, if the conditions
of the limitations clause are satisfizdupreme
Monitoring Committee for Arab Affairs in Israel v.
Prime Minister[41], at para. 22 of my opinion).

Thus we se¢hat the response of the state with regard
to the security risk presented by the foreign spouse who
wishes to realizéis family unit with the Arablsraeli
spouse is a response thanist capable ofridding the
Citizenship and Entry into Israel Laef its
discriminatory natureThe law violates the right of the
Arab-Israeli spouséo equality. Notwithstanding, the
state can still make the argument that this violation of
equalityd as well as the violation of the right of the
Israeli spouse to realiz@s family life in Israeld is
constitutional, since it satisfies the requirements of the
limitations clauseNonethelesswe ought to understand

y

right

I S

t
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the effect and O6geometricd pos
argument. Its effect is not tod the Citizenship and
Entry into Israel Lawof its discriminatory nature. Its
position in the first stage of the constitutional scrutiny
is therefore ineffectiveDespite this the statemay still
makethe argumend the validity of which we must
examined that this discrimination is Maful, since it
satisfies the requirements of the limitations clause. The
proper position of this claim is in the second stage of
the constitutional scrutiny. Let us now turn to this
scrutiny, both with regard to the violation of the right of
the Israeli spuse to realizdis family life in Israel, and
with regard to the violation of his right to equality.

F. Stages of the constitutional scrutiny:I8.the
violation of the constitutional right lawful?

(1) The purpose, importance and elements of the
limitations clause

(a) The transition from the stage of the violation of
the right to the stage of justifying the violation

53.We have reached the conclusion that the
Citizenship and Entry into Israel Law violatdse
human dignity of the Israeli spouses. Thislation is
two-fold. First, the law violates the right of the Israeli
spouse to realize his family life in Israslecond the
law violates the right of the Aralsraeli spouse to
realize his right to family life in Israel by virtue tthe
principle ofequality. This conclusion is serious, but it
is not fatal to the validity of the law. It does not follow
from it that the Citizenship and Entry into Israel Law is
not constitutional. Notwithstanding, the
constitutionality of the law is in doubt, since a
conditutional human right is violated. Now we must
turn to the justification stage. It must be shown that the
violation of the constitutional right is lawful. We have
found that it is not possible to stop the constitutional
scrutiny at the first stage (hascanstitutional right
been violated?), and we must turn to the second stage of
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constitutional scrutiny (is the breach of the right
lawful?). Indeed, there are many laws that violate
constitutional human rights, without being
unconstitutional (se®esign 22Shark Deluxe Furniture
Ltd v. Director of Sabbath Work Permits Department,
Ministry of Labour and Social Affairgl4], at para. 11
of the judgment). This is because there are
constitutional reasons that justify the violation. These
reasons are enshrinedtime limitations clauses. Some
of these clauses are enshrined in the express language
of the Basic Law, and some are the product of case law
(seeHoffnung v. Knesset Speald@7], at pﬁ. 70, 75,
76; EA 92/03Mofaz v. Chairman of the Central
Elections Comntiee for the Sixteenth Knes4é&8], at
p. 811; see also the decision in LCA 904 1IG&eli
Hayyim Registered Society v. WieE&)]). Moreover,
usually the right does not include its own special
limitations clause. In such circumstances, that right will
be subject to the general limitations clause that
provides the conditions for a violation of all the
provisions in that Basic Law, whether it issaatutory
limitations clause or a judicial limitations clause (see A.
Barak,A Judge in a Democracj2004), atp. 350).But
sometime a specific limitations clause is provided, and
this stipulates the conditions for the violation of a
specific right or constitutional provision. In these
circumstances, the right or constitutional provision is
subject to several linbations clauses simultaneously.
This is the case because a violation of a right of this
kind requires both the conditions of the specific
limitations clause and the conditions of the general
limitations clause to be satisfied. In the petitions before
us, what is relevant is the general limitations clause
provided in the Basic Law: Human Dignity and Liberty.
Let us now move on to an examination of this.
(b) The general limitations clause in the Basic Law:

Human Dignity and Liberty
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54.The general limitationslause in the Basic Law:
Human Dignity and Liberty is provided in s. 8 of the

Basic Law:
0Violats, The rights under this Basic Law may or
rights be violated by a law that befits the values of

State of Israel, is intended for a proper purpc
and to an extent that is not excessive, or
accordance with a law as aforesaid by virtue o
express authorization

Similar provisions exist in comparative law (see s. 1
of the Canadian Charter of Rights and Freedoms; s. 36
of the Constituton of South Africa; art. 29 of the
Universal Declaration of Human Rights). A limitations
clause has a twiold purposeon the one handt
guarantees that the human rights provided in the Basic
Law may only be violated when the conditions provided
thereinare satisfiedOn the other handit guarantees
that if the conditions provided therein are satisfied, the
violation of the human rights provided therein is
constitutional (se®esign 22 Shark Deluxe Furniture
Ltd v. Director of Sabbath Work Permits Depaent,
Ministry of Labour and Social Affairgl4], at para. 11
of the judgment; HCJ 9333/08aniel v. Government of
Israel [80], at p. 17;Gaza Coast Local Council v.
Knesse(6], at p. 545).

(c) The centrality of the limitations clause in the
constitutioral structure

55.The limitations clause is a central element in our
constitutional structure (see D.M. Beatfjhe Ultimate
Rule of Law(2004 ‘) It reflects the idea that the
constitutional validity of human rights is based on an
overall balance betweendtrights of the individual and
the needs of society as a wholénfjted Mizrahi Bank
Ltd v. Migdal Cooperative Villagg7], at p. 433;Israel
Investment Managers Association v. Minister of
Finance[8], at p. 384;Design 22 Shark Deluxe
Furniture Ltd v. Direstor of Sabbath Work Permits
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Department, Ministry of Labour and Social Affajis4],

at par a. 11 of the jJudgment). (

which the constitutional balance between society as a
whol e and the i NMavementtou a l

Quality Government in Israel v. Knessg¢bl], at para.

45 of my opinion). The limitations clause reflects the
idea that human rights are not absolute; that they are
relative; that it is possible to violate the right of one

individual in order to uphold the right of anath
individual; that it is possible to violate the right of the
individual in order to uphol@right belonging to
society as a whole. This was discussed by my
colleague, Justice A. Procaccia:

I S b a

OThe | imitations c¢cl ause refl ect s

the constitubnal interests reflected in the basic
rights and the needs reflected in the legislation
under scrutiny. The basic rights, even though they
are supreme rights of a constitutional nature, are
not absolute, but they arise from a reality that
requires balanceto be struckbetween the duty to
uphold important rights of the individual ankle
need toprovide a solution to otheworth)é
interests, whether of an individual or of the public.
Finding a harmonious arrangement between all
these interests is a conditidor a proper social life
and for preserving a proper
the limitations clause is intended to delineate the
boundaries within which primary legislation of the
Knesset calbe enacte@ven where it contains a
violation of human rightsprovided that this
violation is found in the proper sphere of the
balances between the protection of the right and
the need to achieve other important purposes that
are involved in vi®&inkhting
Leumi of Israel Ltd v. Hazaf81], at p. 4®).

|l ndeed, Othe existence of
existence of society and the existence of restrictions on

const

h uman
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the free wil | Moyemeantfor Qualitydi vi dual 0
Government in Israel v. Knesgétl], at para. 45 of my
opinion).

56.The Basic Law: Huran Dignity and Liberty gives
a constitutional status to several rights. They are
defined in broad terms. Their wording is open. The
scope of the application of each one of the rights is not
unlimited. The boundaries of each right will be
determined in acaalance with its constitutional
interpretation. This interpretation will determine the
boundary between the various rights. It will also
determine the areas where several constitutional rights
apply and the relationship between them. A change in
the scope bapplication of the constitutional rights
requires a constitutional change. It is possible to do this
only by means of a Basic Law 1sekmited Mizrahi
Bank Ltd v. Migdal Cooperative Villag#], at p. 407;
HCJ 4676/94Meatreal Ltd v. Knessg82], at p. Z;
HCJ 212/03Herut National Movement v. Chairman of
Central Elections Committef@3], at pp. 755756; HCJ
1384/98Avni v. Prime Ministef84]). In all of these the
limitations clause has no application. It does not
determine the scope of the constitutibnghts. Its role
Is different. It constitutes a part of the Basic Laws
themselves, and its status is constitutional. It is
intended to uphold the constitutional validity of
ordinary legislation that violates constitutional human
rights. It is a constitubnal umbrella that provides
constitutional protection to ¢
legislation that violate human rights. Indeed, the role of
the limitations clause is not to be found in the realm of
the scope of the constitutional right. The limitations
clause does not give constitutional validity to ordinary
legislation thatseels to change the scope of the
constitutional right. Ordinary legislation cannot
determine that a certain matter does not fall within the
scope of the constitutional right. The limitatis clause
acts in a different sphere. Its field of operations is that
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of ordinary law (as opposed to constitutional law).
Ordinary law cannot change human rights.
Notwithstanding, this law includes a comprehensive set
of laws that are created by the orgaof the State.
These laws sometimes realize human rights, and in
doing so they violate other rights. Sometimes they are
intended to achieve the interests of society as a whole,
and in doing so they violate the rights of the individual.
The limitations clase is intended to give constitutional
validity to violations caused by the ordinary law to
constitutional human rights. Thus It also determines the
extent of the realization of constitutional human rights.
Indeed, the role of the limitations clause isdi®termine
the validity of ordinary legislation that violates human
rights. The sphere of activity of the limitations clause is
the scope of the constitutional right and the limits of its
application. The activity of the limitations clause is the
realizatian of the constitutional right by means of the
ordinary laws and the degree to which it is protected.

57.The limitations clause is an integral part of the
Basic Law: Human Dignit?/ and Liberty. The human
right and the constitutionality of the violation dfét
right are derived from the Basic Law itself. Both the
human rights and the limitations clause should be
interpreted in accordance with the basic principles and
basic purposes of the Basic Law (ss. 1 and 1A of the
Basic Law). | discussed this Wdnited Mizrahi Bank Ltd
v. Migdal Cooperative Villag§7], where | said:

6The constitutional right
derive from a common sSso
constitutional right and the limitation on it are
subject to the basic principle on which the Basic
Law: Human Dignity and leertyés 1) and its
purposes (Ss. LilA [3]na1|p2) are buil

and it
ur ceeé

Indeed, human rights and the possibility of V|0Iat|ng
them derive from the same source. They reflect the
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same values. Admittedly, human rights are nodcute.

It is possible to restrict their realization. But there are
limits to the restriction of the realization of human
rights (see HCJ 164/9Conterm Ltd v. Minister of

Finance[85], at p. 347 {71};Design 22 Shark Deluxe
Furniture Ltd v. Director of 8bbath Work Permits

Department, Ministry of Labour and Social Affaii4],
at para. 11Gaza Coast Local Council v. Knesg6i, at

p. 545). These limits are enshrined in the Illmitations
clause.

58. The restrictions on the realization of
constitutional hman ri%hts are of various kinds. One of
the accepted and wekinown kinds is national security
and public safety. These are public interests that justify

legislation that contains restrictions on human rights.

6l ndeed, security i gsoaetyf undament &
Without security, it is not possible to protect human _
right sédéo (Justice DSafRBorner in

Government Press Offid86], at p. 76 {197}). |
discussed this in one case:

OA constitution is not a recipe f
rightsa e not a platform for national
civil rights derive nourishment from the existence
of the State, and they should rf#écome a means
of bringingabout t s destrucNeimamn 6 ( EA 2/ 84
v. Chairman of Elections Committee for Eleventh
Knesse{87], at p. 310{161}).

And in another case | said:

O0There i s ©&anadreddaarandat i ve
security seeking democraéy to balancing liberty
and dignity against security. Human rights must
not become ool for denying public and national
security. We regue a balancé® a delicate and
difficult balanced between the liberty and dignit?/
of the individual and national security and public
securityo ( CAM Miksterof 048/ 97
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Defence[88], at 724, see alsAjuri v. IDF
Commander Iin West Bank], at p. 83 {120}).

Il ndeed, Ohuman rights are not
_ nati onal densetnrLtdo.tMinisterdf
Finance[ 8 5] , at p. 347 {71}) . O0The ne

its national goals may allow a violation of human
r i g Gtz €oagt Local Council v. kesset6], at

para. 59). It is possible to violate the right of an Arab

Israeli spouse to realize his family life in Israel, and it
Is possible to discriminate against him if security needs
justify this. For this ﬁurpose, the law containing the

violation must satisfy the conditions of the limitations
clause. Let us now turn to examine these conditions.

(d) Theconditions of the limitations clause

59. The limitations clause provides four conditions
which must all be satisfied in order to allow a
constitutioral violation of a human right provided in the
Basic Law: Human Dignity and Liberty. The four

conditions are: (a) the violation of human rigistsould

be enshrined o6in a | awé or in acc
by virtue of an expreshs authoriz
violating lawshouldb e one t hat obefits the
the State of | sraaeHoyldbe (c) t he v
6i ntended for a pr oshoald ur pose;
violate the constitutiona human
I'S not excessi vibatthefiesv er yone a

condition is satisfied in the petitions before us. We have
not heard any ar(]gument with regard to the second
condition, and | will leave it undecided. Aspects of it
will be considered within the framework of the third
(6proper pfuoprotsked()Otamdan extent t
excessived) conditions. These
interrelated. One provides the proper purpose, The
other provides the proper means of achieving it. As
long as we do not know what the purpaesend as long
as it has not &en established that the purpose Is a
proper one, we cannot know what are the proper means
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of realizing it. Let us now turn to each of these two
conditions, and | et us begin wit
(2) 6 Proper purposebo
(@@dDet ermining the O6purpo
60. This condition of the limitations clause focuses

on the purpose whose realization justifies a violation of
the constitutional right. Therefore it is necessary to

i dentify the Opurposed6 of the
~ necessary to deter miedei what her
Oproper 6 one. These actions are ¢

~

criteria. They sometimes raise significant difficulties.
Thus, for example, sometimes the question arises as to
how to examine the purpose of a law that has several
purposesin this regard, ihas been held that one
should focus on the dominant purpose (b&nahem v.
Minister of Transpor{11], at p. 264). Serious problems
also arise with regard to determining the level of
abstraction of the purpose, where the law has several
purposes at diffieent levels of abstraction. Questions
also arise with regard to the criteria for determining the
purpose. The question is whether the purpose of a piece
of legislation is only its subjective purpose, which
focuses on the motive that underlies the legiskatior
perhaps the O6purposed of the | e
objective purpose, which focuses on the purpose at the
time of deciding the %uestion of constitutionality; or
perhaps the Opurdpasgiswithi s det er m
regard to the interpretation ofdeslation’ in
accordance with both its objective and subjective
purpose together (sagnited Mizrahi Bank Ltd v.
Migdal Cooperative Villagg7], at p. 435). These
guestions become more intense when a significant
period of timehaspassd between the datef the
legislation and the date of determining the
constitutionality. The petitions before us do not require
us to provide an answer to these questions, if only
because of the short time that has passed between the
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date of enacting the Citizenship and Bnimto Israel
Law and the date of determining its constitutionality.

(b)The Oproper &6 pur pose
61.A law that violates a constitutional human right
mu st be enacted for a oproper pur
be proper in various contexts. With regard to the
limitations clause, whether a purpose |sProper IS
examined within the context of the violation of human
rights. | discussed this in one case where | said:

OExamining the question whether
Apropero I s done within the conte
of the human right that is protected in the Basic
Law. The question that must be answered is
whether it is ﬁossible to justify the violation of
human rights with the proper purfpose of the
|l egi sl ationeée 1|t ol l ows that th
violates human rights W satisfy the requirement
concerni ng a Aproper purposeo i f
that legislation provides a sufficient justification
for that violat GazamCoast human ri g|
Local Council v. Knessg6], at para. 63 of the
majority opinion).
(c) Characeristics of the proper purpose

62.What are the characteristics of the proper
purpose? It has been held that the purposzlat that
violates human dignity is proper if it is intended to
realize social Eurposes that are consistent with the
values of thestate as a whole, and that display
sensitivity to the place of human rights in the overall
social system (seklovement for Quality Government in
Israel v. Knessef51], at paras. 51 and 52 of my
opinion, and alsdJnited Mizrahi Bank Ltd v. Migdal
Cooperatve Village[7], at p. 434; HCJ 5016/9H0rev
v. Minister of Transpor 89]], at p. 42 {194};0ron v.
Knesset SpeakglO], at p. 662; HCJ 4140/95
Superpharm (Israel) Ltd v. Director of Customs and
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VAT[]QO], at p. 100Menahem v. Minister of Transport
[11], at p. 264;Gaza Coast Local Council v. Knesset
[6], at p. 801per Justice E. Levy).

(d) The need for realizing the purpose

63. To what degree must the purpose need to be
realized for it to be O6properd
guestion varies in accordance witie nature of the
right that is violated and the extent of the violation
thereof. 6The more i mportant the
and the more serious the violation of the right, the
stronger must be the public interest in order to %ustify
t he v i @érdusticeol.nzamir(infzemah v.
Minister of Defencg9], at p. 273 {672}, see also
Menahem v. Minister of Transpojtl], at p. 258 Horev
v. Minister of Transpor{89], at p. 52 {205}). When the
violation is of a central righ® such as a violation of
human dignityd the purpose of the violating law will
justify the violation if the purpose seeks to realize a
major social goal, or an urgent social need. It is
possible that violations of less central rights will justify
a lower level of need.

(3) 0 To xatnenet t hat i s not exce
(a) Proportionality of the violation

64.The requirement that the purpose of the violating
|l aw should be a éproperd one focl
the legislation that violates the constitutional human
rights. The requirement &t the violation of the
| egi sl ation shall be 6to an exte
focuses on the means that the legislator chose. A law
that violates a constitutional human right is
proportionate only if it maintains a proper relationship
between the propgurpose that the law wishes to
realize and the means that it adopts to realiz th
purpose. We are dealperng with a
Justice E. Goldberg itbnited Mizrahi Bank Ltd v.
Migdal Cooperative Villagg7], at p. 574). The main
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principle that emarges from this condition of

proportionality is that o6the en
me a nperdusiice T. Or irOron v. Knesset Speaker
[ 10] , at p. 665) . OProper purpo

A~

me a nModemént for Quality Government in Israel v.
Knesse{51], at para. 47 of my opinion). It is not
sufficient that the purpose i s a
must also be propeMovement for Quality Government
in Israel v. Knessefbl], at para. 57 of my opinion). A
proper means is a proportionate means. A means is

proportionate i f the | awbs vi ol
right is to an extent that is not excessive. Indeed, the _
principle of proportionality is

excessive violation of the liberty of the individual. It
provides that the executive meas should be
determined precisely in order to suit the realization of
the purpose. This gives expression to the principle of
the rule of ' aw and | awf ul gover
BenAtiya v.Minister of Education, Culture and Sport
[91], at p. 12).

(b) Proportionality subtests

65.In Israeli lawd following comparative lawd an
attempt has been made to concretize the requirement of
proportionality (for Israeli and comparative sources, see
Movement for Quality Government in Israel v. Knesset
[51], atpara.3 of my opinion). This congc
intended to guide constitutional thinking, but not
I mmo b i |Israeleinvestmént lanagers Association
v. Minister of Financg8], at p. 385; see also P. Craig,
oUnreasonabl eness and RBroporti on:
E. Ellis (ed.),The Principle of Proportionality in the
Laws of Europg1999) 85, at p. 99). It has been held
that the existence of proportionality Is conditional upon
satisfying three subtests simultaneously. The borderline
between the tests is not gise. Sometimes there is
significant overlap between them. The application of
the subtests themselves is influenced by the nature of
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the violated right

_ \ ( _ . O0All three
applied and implemented with a view to the nature of

the right whosevibat i on i s bepeng consi
Justice D. Dorner israel Investment Managers
Association v. Minister of Finand&], at p. 430?1. The
application of the subtests is also affected by the degree
of the violation, and the importance of the values and
interests that the violating law is intended to realize
(seeMenahem v. Minister of Transpojtl], at p. 280,

and al so D. Dor n BarinsondBBakopor t i o
(vol. 2, 2000) 281, tastof p. 288) .
proportionality, we should remember thtae strength

of our scrutiny of the authority on the grounds of

proportionality will correspond with the strength of the

violated right or the strength of the violation of the

r i g Btanka | Minister of Interioj24], at p. 777).

The three subtests arthe rational connection test (or
the ap%ropriateness test); the least harmful measure test
(or the necessity test); the proportionate measure test

(or the test of proportionality in the narrow sense).

(4) The first subtest: rational connection

(a) The ndure of the rational connection
66. Thefirstt e s t i s the oO0rational C
the Oappropriateness test. o
connection between the proper purpose and the measure
chosen. Rationality is not technical. It sometimes
requires he proof of causal relationships, which ane
basis forthe rational connection. With regard to these
connectionspn the one haneve do not need absolute
certainty that the measure will achieve the purpbse,
on the other hanave will not be satisfiedvi t h a 06 s |
and t hemwossiitity(Sa# V. Government Press
Office [86], at p. 78 {198}). We require the degree of
likelihood that is aﬁproprlate, taking into account the
nature of the right, the strength of the violation thereof
and the publianterest that the violation is intended to

real i ze. OWe do not require abso

—>5

I ght

o505
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measure will achieve its purpose. It is sufficient that
there is a serious likelihood of achieving the purpose by
means of the measure that violates thetigine degree
of likelihood required will be determined in accordance
with the relative importance of the right that is violated
and the pur pos eerdusticea Domerini ol at i ona
Israel Investment Managers Association v. Minister of
Finance[8], atp. 420): thus, for example, iBtamka v.
Minister of Interior[24] we considered the policy of
the Ministry of the Interior, according to which a
foreign spouse was required to leave Israel until the
application of the Israeli spouse to regulate the stafus
the foreign spouse was considered on its merits. The
court held that this policy was disproportionate. With
regard to the rational connection test, Justice M.
Cheshin said:
60The Ministry of the I nterior ha
with any relevant statisticeither with regard to
the number of fictitious marriages or with regard to
the ratio between these and all the marriages
between Israeli citizens and ndewish foreigners.
Let us assume that we are speaking of a fictitious
marriage in one out of everegn cases. Can we find
a rational connection between the measure and the
purpose? Is it a proper rational connection that
nine persons should suffer because of2niid.
[24], at p. 778).
(b) Finding a basis for the rational connection

67.Sometimesthe our t requests that the
factsdéd (or the 6constitutional 1
rational connectiorshould bepresented to it ﬁsee
United Mizrahi Bank Ltd v. Migdal Cooperative Village
[ 7] , at p. 439, and al so A. Lar
Revolution:Judging in the Age of the Charter of
Ri g ht sr, LORe2m9 (1994), at p. 581). Ofted

GAn examination is required of the social reality
thatthe lawis seekng to change. What
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characterizes these cases is that the assessment of
the correspondenaar the rational connection lies
to a large extent in the realm of predicting the
future. These are cases in which there are several
variables that can affect the final correspondence
between the measure and the purpose and the
rational connection betweehdm. The
appropriateness or the rational connection are then
examined in accordance with t
t e 8(Mavement for Quality Government in Israel
v. Knessef51], at para. 58 of my opinion).

In many cases it is possible to base the rational
connecton on experience and common sense. On this
basis, it is possible to show that the legislation is not

arbitrary, but based on rational considerations. The
mere fact that the factual assumptions and social

assessments are not realized over the years does not

necessarily lead to the conclusion that the measure
chosen, when it was chosen, was irrational.
Notwithstanding, a measure that was rational at the
time of the legislation may become irrational in the

course of time.

(5) The second subtest: the least hdmhmmeasure
(a) The necessity test

68. The secondsubtest of the proportionality of the
violation is the o0l east har mf ul
necessity test. o6 Tfrgsubtsasss umpti on
recognizes several measures that satis{jy the rational
connection between the proper purpose and the measure
chosen. Of these measures, the measure that least
violates the human right should be chosen. According
to this test, it is required that the violating law does not
violate the constitutional right moredh is necessary in
order to achieve the proper purpose (MeEmahem v.
Minister of Transpor{11], at p. 279; HCJ 6226/01
Indor v. Mayor of Jerusalerh 9 2 | , at p. 164) . (
legislative measure can be compared to a ladder, which
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the legislator climbs in omr to achieve the legislative
purpose. The legislator must stop at the rung on which
the legislative purpose is achieved and on which the
violation of the hlsramlan ri ght
Investment Managers Association v. Minister of
Finance[8], at p. 385; see als®&Jnited Mizrahi Bank
Ltd v. Migdal Cooperative Villag{97#, at p. 414). The
obligation to choose the least harmful measure does not
amount to the obligation to choose the measure that is
absolutely the least harmful. The obligation is to
choose of the reasonable options that are available, the
least harmful. One must therefore compare the rational
possibilities, and choose the possibility that, in the
concrete circumstances, is capable of achieving the
proper purposes with a minimal violatiof louman
rioghts. 6The Knesset is not requ
terms and at any price, the measure that allows the
achievement of the purpose without violating the right
at all or the measure that violates the right to the
smal | e s tperdustxe oredinlgrael
Investment Managers Association v. Minister of
Finance[8], at p. 420;Menahem v. Minister of
Transport[11], at p. 280; see alsR. v. Sharpg215]). A
balance must always be made between the purpose and
the objective; the options availabbteust always be
considered (seksrael Investment Managers
Association v. Minister of Finand@&], at p. 388); the
nature of the right being violated must always be
considered (see HCJ 490/9énufa Manpower Services
and Holdings Ltd v. Minister of Labouma Social
Affairs{93], at p. 454 Stamka vMinister of Interior
[24], at p. 782). The degree of the violation must
always be considered, as must the purpose that the
chosen measure seeks to achieve.

(b) Individual consideration

69. The need to adopt theast harmful measure often
prevents the use of a blanket prohibition. The reason for
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this is that in many cases the use of an individual
examination achieves the proper purpbyeemploying
a measure¢hat violateshe human righto a lesser
degree Thisprinciple is accepted in the case law of the
Supreme Court (selBenAtiya v.Minister of Education,
Culture and Sporf91], at p. 15;Stamka vMinister of
Interior [24], at p. 779). In one case we considered a
blanket prohibition against candidates oviee age of
thirty-five joining the ranks of the police. It was held
that this arrangement did not satisfy the requirement of
opting the least harmful measure in the
proportlonallty test. In my opinion | said that:

0ét he empl oyer widatisfythe nd it d
fleastpossi bl e harm testo if h
substantial reasons to show why an individual
examination will prevent the attainment of the
proper purpose that he wishes t
6778/97Association for Civil Rights in Israel v.
Minister of Public Securityf94], at p. 367 {11}).

In another case, a provision that press cards would
not be given to Palestinian journalists was disqualified.
In her opinion, Justice D. Dorner said:

OA refusal to give a press bad
examination of tke individual case, because of the
danger inherent in all Palestinian journalists who
are residents of Judaea and Samariancluding
those entitled to enter and work in Isr@elis the
most prejud|C|aI measure possible. This measure is
strongdy prejudiciako the interest of a free press,
could be prevented by individual security
checks that are justified in order to mitigate the
individual security risk presented by the residents
of Judaea and Samaria, in so far as such a risk
exists with regard to redents who have
successfully undergone the checks required in
order to receive permits to enter
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(Saif v. Government Press Offif#6], at p. 77
{198}).

Naturally, there may be cases in which the individual
consideration will not realizéhe proper purpose of the
law, and a blanket prohibition should be adopted.
Notwithstanding, before reaching this conclusion, we
must be persuaded, on the basis of proper figures, that
there is no alternative to the blanket prohibition.
Sometimes the choe of the blanket prohibition results
from a failure to determine the form of the individual
consideration and not because such a consideration is
ineffective. InStamka vMinister of Interior[24],
Justice M. Cheshin held with regard to the policy of
the Ministry of the Interior that required the foreign
spouse who was staying in Israel to leave it for a period
until his application for a status in Israel was
examinedd that:

6The c¢cl ear i mpression is that th
supervision of the Ministryf the Interior was one

of the main factorsé for the <cre
policy; and instead of strengthening the

effectiveness of the supervision, the Ministry of

the Interior took the easy path of demanding that

the foreign spibidt.BZzta],aiogeave | srael ¢

770).

70.A blanket prohibition of a right, which is not based on an individual
check, is a measure that raises a suspicion of being disproportionate. This is
the case in our law. It is also the case in comparative law (see N. Emiliou,
The Princple of Proportionality in European Law: A Comparative Study
1996, at pp. 30, 99). This is the accepted approach in the European Court of
Human Rights. Thus, for example, @ampbell v. United Kingdorj234], it
was held that a Scottish regulation that jded asweeping authorityto
examine the mail received by prisoners from their lawyers vibke right
to privacy set out in art. 8 of the Europe@anvention for the Protection of
Human Rights and Fundamental Freedolhsvas held that, for the purpose
of realizing the security purpose underlying the regulation, it was sufficient to
carry out inspections based on individual concerns. This is also the case in
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the law of the European Union. The European directive that enshrines the
right of citizens of te member states to family reunification (Directive
2004/38/EC of the European Parliament and of the Council on the right of
citizens of the Union and their family members to move and reside freely
within the territory of the Member States) allows, in dert@rcumstances, a
departure from its provisions, but this is only on the condition that the
violation of the right is proportionate and is based on a real and tangible
individual threat (art. 27(2)):

OMeasures taken on grouseadrsy of public

shall comply with the principle of proportionality and shall be
based exclusively on the personal conduct of the individual
concernedée

The personal conduct of the individual concerned must represent a
genuine, present and sufficiently serious dhreaffecting one of the
fundamental interests of society. Justifications that are isolated from the
particulars of the case or that rely on considerations of general prevention
shall not be accepted. o

71.United States constitutional law recognizes theuiregnent of
proportionality in the sense of the least harmful measure as a condition for
the constitutionality of a violation of a human right. Violations of
constitutional human rights (such as freedom of expression, freedom of
religion, freedom of movenmt and the prohibition of discrimination) may be
constitutional, provided that they
One of the components of this scrutiny is the requirement that, of the possible
ways of achieving the public purpose, thetestshould choose the measure
that leads to the least restrictive violation of the right (see L. TAb®rican
Constitutional Law second edition, 1988, at pp. 108038, 14511482; E.
Chemerinsky,Constitutional Law 1997, at p. 532). In interpreting s$hi
requirement, the Supreme Court of the United Stadskeld that a condition
for satisfying the requirement of the least restrictive measure is that the
violation of the human right is based on individualized considerations, and is

satisfy

not based on a blanke pr ohi bi ti on. In the words of Jus

scrutinyd
0 é at least requires a cabg-case determination of the

qguestion, sensitive t o t he fact s of ea

(Employment Div., Ore. Dept. of Human Res. v. Sfhii], at

pol i

1
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p. 899; seealso Gonzales v. O Centro Espirita Beneficente
Uniao Do Vegetal192].

Thus, for exampleAptheker v. Secretary of Stdte93] considered a law
that was enacted in the United States at the time of the Cuban Missile Crisis
and that prohibited members ofethCommunist Party from holding a
passport. This law was explained by the security risk presented by the
members of the party. The Supreme Court held that the law was
unconstitutional. The court recognized the fact that the purpose for which the
law was enated was a proper one, but it held that the blanket prohibition was
unconstitutional. After citing the remarks of Justice BlackSchware v.
Board of Bar Examinerfl94], at p. 246:

Assuming that some members of the Commun
illegal aims and engaged in illegal activities, it cannot
automatically be inferred that all members shared their evil

purposes or participated in their illegal
Justice Goldberg later went on to say:

0The broad and enveloping prohibition ind
pl ainly rel evant considerations such a

knowledge, activity, commitment, and purposes in and places

for travel. The section therefore is patently not a regulation

finarrowly drawn to prevent the supposed
elsewhere, preésion must be the touchstone of legislation so

affecting b apheker v.fSeceetarg of IBHED3], (

at p. 514; see alsBugarman v. Douga|lLl95] at p. 647Regents

of Univ. of Cal. v. Bakk§l96]; City of Richmond v. Carson

[197]; Johnson v. @y of Cincinnati[198]; Gratz v. Bollinger

[199]; Grutter v. Bollinger{200]).

(c) Exceptions to the blanket prohibition

72.Even in cases where there is no alternative measure to a blanket
prohibition of rights, the need to choose the least harmful measay make
it necessary to provide a mechanism that will allow exceptions to the blanket
prohibition, such as humanitarian exceptions. The reason for this is that even
if there is no alternative, for the purpose of achieving the proper purpose, to a
blanket restriction of rights, there may be circumstances wlmreghe one
hand the violation of the right is very severe, aod the other handan
exceptional protection of the right will not impair the realization of the proper
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purpose. The creation of aeghanism for exceptions is intended to provide

an answer to such circumstances. The exceptions mechanism may reduce the
| awbs violation of the rights, without
purpose. Therefore, the creation of such a mechanisragisired by the
second subtest concerning the choice of the least harmful measure. Indeed,
just as every person with administrative authority is liable to exercise
discretion on a caday-case basis and to recognize exceptions to rules and
fixed guidelines when the circumstances justify this (see Y. Dotan,
Administrative Guidelings1996, at pp. 15158; HCJ 278/73Horeh v.

Mayor of TelAviv-Jaffa [95], at pp. 275276 HCJ 6249/96 Israel
Contractors and Builders Federation v. Sasq486], at pp. 4748; HCJ
552/04Guzman v. State of Isragl7], at para. 7 of my opinion), so too is it

the duty of the legislature, when it makes an arrangement that results in a
sweeping violation of rights, to consider providing an arrangement for
exceptional cases that will al a solution to be found in special cases that
justify one.

73.The need to determine exceptions to blanket prohibitions that restrict
human rights is also recognized in comparative law. This is the law in
Germany. In a case that dealt with the sentemgm$ed on a woman who
had murdered her husbarafter being abused by him ovarlong period, it
was held that a section in the criminal code that provided a mandatory life
sentence for the offence of murder was disproportionate, since it did not
leave ay room for discretion in the individual case, and it did not permit a
lighter sentence in circumstances where justices so required (BVerfGE 6, 389
[239]). Another case considered a law that provided that persons who had
been indicted and might escape or perthe course of justice, and also
persons indicted on an offence of murder, would be held under arrest for the
duration of their trial. In view of the provisions of this law, a man aged 76,
who was suspected of an offence of murder during the Secondl Wiax,
was arrested even though the suspect presented himself for interrogation on
every occasion when he was asked to do so throughout the five years of the
police investigation, and there was no real concern that he would escape
justice. The court ordedehis release. It was held that an exception should be
recognized to the law in circumstances where the liberty of the accused was
violated without this violation serving any proper purpose (BVerfGE 19, 342
[240]; and see EmiliouThe Principle of Proportinality in European Law: A
Comparative Studysuprg at p.546). The need to recognize exceptions is
also recognized in United States constitutional law. It has been held that

mp a
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general laws that restrict a constitutional right are unconstitutional, even if
they are intended to realize a proper purpose, if the State does not show why
it is not possible to recognize exceptions to the general prohibition in special
circumstances. As Chief Justice Roberts saidGionzales v. O Centro
Espirita Beneficente Uniao®Vegetal[192]:

O0RFRA [the Religious Freedom Restoration
scrutiny test it adopted, contemplate an inquiry more focused

than the Governmentds categorical approac
Government to demonstrate that the compelling inteest is

satisfied through application of the <ch
p e r sdo the particular claimant whose sincere exercise of

religion is being substantially burdened

beyond broadly formulated interests justifying the general

applicaility of government mandates and scrutinized the

asserted harm of granting specific exemptions to particular

religious claimantsé The Court explained
Aito show with more particularity how it
interest é w osely daffectede by agdamtiegr an

exemptio® 0 Wisconsinv. Yoder[201], at p. 236) Gdnzales

v. O Centro Espirita Beneficente Uniao Do Vegdi#l2], at

para. l11A).

Thus, inGonzales v. O Centro Espirita Beneficente Uniao Do Vegetal
[192], it was held that &aw that absolutely prohibits the use of drugs is
unconstitutional, since it does not include an exemption that allows the use of
a particular drug by the members of a religious group who use that drug for
the purposes of religious worship. In anotheecéise United States Supreme
Court held that Wi s c-aitendance faw, whichmigd ul sory scho
not allow an exemption for a recognized religious sect (the Amish) that
wanted to educate its children privately, was unconstitution@dqonsinv.
Yoder[201)).

(6) The third subtest: proportionality in the narrow sense
(a) The proportionate measure test

74.The third subtest of the proportionality of the violation is the
Oproportionate measure testd or the Opropor
This test examines the proper relationship between the benefit arising from
achieving the proper purpose and the violation of the constitutional right. It



94 Adalah v. Minister of Interior HCJ 7052/03

President A. Barak

concerns Othe benefit arising from the poli

that 1t br i pegdlistide M. Gheskin iBtaankaevd Minjster of

Interior [ 2 4] , at p . 782) . It examines whet hei

correspondence between the benefit that the policy creates and the damage
t hat i tbid.d24]u Fhes s @ balanag test. It gives expision tothe
concept of reasonableness (see HCJ 6268Kibbutz HaHoterim
Agricultural Cooperative Society v. Israel Land Administrat{88], at p.

668; Indor v. Mayor of Jerusalen92], at p. 164; HCJ 6893/0kevy V.
Government of Israe[99], at p. 890) It requires a contrast between
conflicting values and interests and a balance between them according to
their weight. | discussed this Beit Sourik Village Council v. Government of
Israel [2]:

06Thi s subtest examines t he benefit as
dammgeé According [Ihyocan administrative deci si on
authority must strike a reasonable balance between the needs of

the public and the damage to the individual. The purpose of the

examination is to consider whether the seriousness of the harm

to the indvidual and the reasons that justify it stand in due

proportion to one another. This assessment is made against the

background of the general normative structure of the legal

syst eimné. bat §. 850 {308B10}; see alsoMarabeh v.

Prime Minister of Israe[5], at para. 110 of my opinion).

This principled balancing between the benefit arising from realizing the
proper purpose and the degree of the violation of the right of the individual is
not new in Israel. It has been accepted in the case law of thensai@ourt
since the founding of the state (see A. BarBlke Judge in a Democracy
2000, at p. 26R By means of this, a balance shoulddbeick between the
extent of the violation of the right and the extent to which the public interest
is advanced. Witlhegard to the right, we must take into account the nature of
thatright, and the scope of the violation thereof. The more basic the right that
is being violated, and the more severe the violation thereof, the greater the
weight that will be requiredf the considerations that justify that violation.
With regard to the public interest, we must take into account the importance
of the interest, and the degree of benefit arising from it by means of the
violation of human rights. The more important the pubilieiest, the greater
the justification of a more serious violation of human rights (see J. Kirk,
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6Constitutional Guar ant ees, Characterisati
Proport i MARIBEAF)), 6 21

(b) The nature of the test

75.When operating thé¢hird subtest, we assume that the purpose which
the law that violates the constitutional human right wisheactueveis a
O6proper 6 one. We also assume that the means
(according to the rationality test) for achieving the proper gaep We
further assume that it has not been proved that there are measures that are
capable of realizing the proper purpose while violating human rights to a
smaller degree. In this normative situation, the limitations clause demands
that the violation cased to the human right by the arrangements in the law
will be proportionate to the benefit achieved by the realization of the proper
purpose. Whereas the rational connection test and the least harmful measure
test are essentially determined against thé&dracind of the proper purpose,
and are derived from the need to realize it, the test of proportionality (in the
narrow sense) examines whether the realization of this proper purpose is
commensurate with the wviolation of t he h un
between the measure and the purpose must be proportionate, i.e., it must not
be out of due proportioné (lI. Zamir, O1srael
with Ger man Ad miMishmmttuManshalh0® (19043, vat 6 2
131). A proper purpose, a ratidm@nnection between it and the provisions of
the law and the minimization of the violation of human rights that is capable
of realizing the proper purposes are essential conditions for the
constitutionality of the violation of human rights. But they ao¢ sufficient
in themselves. A constitutional regime that wishes to maintain a system of
human rights cannot be satisfied only with these. It determines a threshold of
protection for human rights that the legislature may not cross. It demands that
the reaization of the proper purpose, through rational measures that make use
of the lowest level for realizing the purpose, will not lead to a
disproportionate violation of human rights. In the words of Chief Justice
McLachlin inR. v. Sharp§215]:

60 The foportianklity pssessment takes all the elements

identified and measur ed under t he heads
objective, rational connection and minimal impairment, and

balances them to determine whether the state has proven on a

balance of probabilities thatsi restriction on a fundamental
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Charter right is demonstrably justifiable in a free and
democr at iRcv. Sharpfdls, tatyp.699)(

This subtest therefore provides a value test that is based on a balance
between conflicting values and interests e(sélexy, A Theory of
Constitutional Lawat p. 66). It reflects the approach that there are violations
of human rights that are so serious that a law cannot be allowed to commit
them, even if the purpose of the law is a proper one, its provisions are
rational and there is no reasonable alternative that violates them to a lesser
degree. The assessment of the balance between the extent of the violation of
the human right and the strength of the public interest that violates the right is
made against a backgnmad of all the values of the legal system.

(c) Beit Sourik Village Council v. Government of Israel

76.The case oBeit Sourik Village Council v. Government of Isrg2]
demonstrates the nature of the test of proportionality (in the narrow sense).
The corstruction of the separation fence in the area of the village of Beit
Sourik was determined to be a proper security purpose. A rational connection
was proved between the construction of the fence in that place and the
achievement of the security purposenéts held that there was no other route
that would harm human rights less but would still achieve the proper purpose
in full. Notwithstanding this, it was decided that the route of the fence was
unlawful. This was because the security purpose achievdukhptite of the
fence that was determined was not commensurate with the serious violation
of the human rights of the residents of Beit Sourik. We held in that case that
@ proportionate correlation between the degree of harm to the local
inhabitants and #h security benefit arising from the construction of the
separation fence with the route determined by the military commander does
not abidi[X, atd. 850 {310}). We pointed out that we had been shown
alternative routes that would provide secuffity Israel, albeit to a lesser
degree than the route that the military commander chose. These alternative
routes would violate the human rights of the local inhabitants to a far smaller
degree. Against this background we held:

6The real g u dasswihethem the bsecrity rbenefitu s

obtained by accepting the position of the
is proportionate to the additional injury resulting from his

positioné Our answer to this question [
commander 6s choi ce parétiontfdme isr out e f or t he
disproportionate. The difference between the security benefits



97 Adalah v. Minister of Interior HCJ 7052/03

President A. Barak

required by the military commander 6s appr
benefits of the alternate route is very small in comparison to the

large difference between a fence that separathe local

inhabitants from their lands and a fence that does not create such

a separation or that creates a separation which is small and can

be t olimd [2]taepd. 851852 {311}).

Indeed, inBeit Sourik Village Council v. Government of Isrggla proper
(security) purpose was the basis for the separation fence; there was a rational
connection between it and the achievement of the security purpose; no
alternative route was found that realized the security purpose in full.
Notwithstanding, theoute was disqualified because its violation of the rights
of the local inhabitants was disproportionate. We pointed to an alternative
route, which allowed security to be achieved to a lesser degree than the
proper purpose required to be achieved in fulit which harmed the local
inhabitants far less. We said that this correlafionvhich provided slightly
less security and much more protectidmightsd was proportionate.

(7) Themarginof proportionality and judicial review
(a) Themarginof proportionality

77.The proportionality test, with its three subtests, is not a precise test.
There is sometimes a significant overlap between the subtests. Within each of
these, there is room for discretion. The subtests do not always lead to one and
the same carlusion (seeMenahem v. Minister of Transpditl], at p. 280).
They are not sufficiently precise as to allow such unambiguity. Several
solutions may sometimes be adopted in order to satisfy proportionality.
Sometimes the case is a borderline one ([BeeAtiya v. Minister of
Education, Culture and Spof®1], at p. 13). Amarginof proportionality is
created (similar to thmarginof reasonableness). Any choice of a measure or
a combination of measures within tmarginsatisfies the requirements of the
limitations clause. The legislature has room to manoeuvre withimangin
The choice is subject to its discretion (&#8ted Mizrahi Bank Ltd v. Migdal
Cooperative Villagd7], at p. 438;Local Government Centre Knesse{31],
at p. 496.Tenufa ManpoweServices and Holdings Ltd v. Minister of Labour
and Social Affairg93]; AAA4436/02Ti shi m Kadurim Restaurant, M
Club v. Haifa Municipality[100], at p. 815;Gaza Coast Local Council v.
Knessef6], at pp. 550, 812Movement for Quality Governmieim Israel v.
Knessef51], at para. 61 of my opinion).
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(b) Judicial review

78.What is the place and role of judicial review? It protects the limits of
the margin of proportionality. It has the role of protecting the constitutional
human right so that is not violated by measures that depart fromntfaegin
of proportionality. This gives expression to the principle of the separation of
powers. The legislature determines the measures that are to be taken in order
to realize social objectives. That is itde. The judiciary examines whether
these measures violate the human right excessively. That is its role. One
power does not enter the sphere of the other power. The court does not decide
for the legislature the purposes that it should realize and theumes that it
should choose. These are questions of national policy within the province of
the legislature. The court examines whether the purposes and the measures
that were chosen by the legislature and that violate a constitutional human
right satisfythe limitations that the Basic Law placed on the legislative power
of the legislature. | discussed this in one case, where | said:

6The requirement of proportionality estal
Sometimes it is possible to point to several solutionsdhigsfy

its requirements. In these circumstances, the judge should
recognize the constitutionality of the law. Indeed, the basic
premise is that the role of legislation was entrusted to the
legislature. It is the faithful representative of the people who a
sovereign. The national responsibility for enacting laws that will

realize a proper purpose through proportionate measures rests,
according to the principle of the separation of powers, with the
legislature. It has the tools to identify the proper pagrand to

choose the proportionate measure. The court does not aim to
replace the discretion of the legislature with its own discretion.

The court does not put itself in the shoes of the legislature. It

does not ask itself what are the measures that itdvbave

chosen had it been a member of the legislature. The court
exercises judicial review. It examines the constitutionality of the

law, not its wisdom. The question is not whether the law is good,
effective, justified. The question is whether itis doist ut i onal é
What is therefore required is an act of comparing the ends with

the means. In this comparison, we must recognize the

|l egi sl atureb6s room to manoeuvre or the fAm
given to it, which allows it to exercise its discretion in cting
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the (proper) purpose and the means (whose violation of human

rights is not excessive) that lie on the edge of the margin of

appreciation. Indeed, we must adopt a flexible approach that

recognizes the difficultithes i nherent in t
influence of t his choice on the public
i nstituti on allsrael a thveatmenta gMadagers (

Association v. Minister of Finang8], at pp. 386387).

Thus we see that determining the national policy and formulating it into
legislaton is the role of the legislature. The scrutiny of the constitutionality
of the legislation, in so far as it violates the human rights in the Basic Law is
the role of the court. I't realizes this rol
judicial discipn e, c aut i o nperdustide Dr. Bemisch iMénaherd (
v. Minister of Transporfll], at p. 263). The judge should treat the law with
respect (sekocal Government Centre Knessef31], at p. 496). He must
ensure respect for the Basic Laws, bgtue of which the law was enacted,
andthe human dignity which is protected by them. Indeed, the tension is not
between respect for the law and human dignity. Respect for the law means
that the provisions of the Basic Law concerning human dignity and the
possibilities of violating them are equally respected.

G. Does the Citizenship and Entry into Israel Law satisfy the conditions
of the limitations clause?

(1) Is the purpose of the law a proper one?
(a) The purpose of the Citizenship and Entry into Israsi/L

79.What is the purpose of the Citizenship and Entry into Israel Law?
Opinions are divided on this question in the petition before us. Some of the
petitioners and the fourth respondent (the ¢
think that the purpose dhe law is not merely a security purpose but also a
6demographicdé one. According to them, t he |
increase of the Arab population in Israel by means of marriage to residents of
the territories. The respondents, however, argueddré us that the purpose
of the law is merely a security one. | am of the opinion that the respondents
are correct. In my opinion, the purpose of the Citizenship and Entry into
Israel Law is a security one and its purpose is to reduce, in so far adegyossib
the security risk from the foreign spouses in Israel. The purpose of the law is
not based on demographic considerations. This conclusion is based on the
legislative history and the content of the provisions of the law. Indeed, the
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legislation was baseoh the security concern with regard to the involvement

in terror activity of Palestinian spouses, who hold an Israeli identity card as a

result of o6family reunificationsd with | sra
is to reduce this risk in so far as pitde. This purpose arises from the

explanatory notes to the draft law:

6Since the armed conflict broke out bet:
Palestinians, which lethter alia to dozens of suicide attacks

being carried out in Israel, a trend can be seen of a growing

involvement of Palestinians who were originally residents of the

territories and who have an lIsraeli identity card as a result of

family reunificatiors with persons with Israeli citizenship or

residency, by means of an abuse of their status in Israel that

allows them free movement between the areas of the Palestinian

Authority and Israel. Therefore, and in accordance with a

deci sion of t he government é it i s propo
possibility of giving residents of the territories citizenship under

the Ctizenship Law, includindy way of family reunification

and the possibility of giving the aforesaid residents licences to

live in Israel under the Entry into Israel Law or permits to stay

in | srael under the security 1|l egislation
Citizenship and Entry into Israel Law (Temporary Provision),

57632003 (Draft Laws 31, 2003, at p. 482).

This purpose also arises from the remarks of the Minister of the Interior,
who presented the draft law at the first reading (see the minutes of the
Knesset session on 17 June 2003). This was repeated by the Chairman of the
Knesset Interior and Environmental Affairs Committee, who presented the
draft law at the second and third readings (see the minutes of the Knesset
session on 31 July 2003). A simileonclusion emerges from a study of the
remarks made by Knesset members during the debate on the draft law.
Admittedly, from time to time during the legislative process a claim was
made that the law was being used by the state as a cover for advancing a
O6dmgraphic purposebd of restricting the incr
Israel. Government representatives denied this claim. In the arguments before
us, the state repeatedly denied, most emphatically, that there was any
6demogr aphi c p uelpw Wewkere presdnéed With detaits oft
26 Palestinian spouses, who benefited from family reunifications and were
involved in terror attacks. It was made clear to us that the information that
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was placed before the government and the Knesset was eaofieelgecurity
nature.

80.We can also see the security purpose of the Citizenship and Entry into
Israel Law from its provisions. Thus, for example, the law is temporary (a
Otemporary provisiond). It doter;m not purport
demographigolicy. It was designed for the needs of the present. It can be
seen from the language of the law and the nature of its provisions that it is
based on a security necessity and not on a clear-pottical outlook. The
amendments made to the law whenviddidity was extended in 2005 also
indicate the security purpose of the law. Thus, for example, power was given
to the Minister of the Interior to approve an application of a spouse from the
territories to receive a permit to stay in Israel, and therebwyvoid a
separation from the Israeli spouse, if the foreign spouse is a male resident of
the territories above the age of 35 or the foreign spouse is a female resident
of the territories above the age of 25. This arrangement derives in its entirety
from security considerations. It is based on a security assessment that the
security risk presented by men over 35 and women over 25 is significantly
lower than the risk presented by residents of the territories who do not meet
the age criterion.

81.A doubt didarise in our minds with regard to the security purpose of
the Citizenship and Entry into Israel Law in view of section 3B(2) of the law,
which allows the entry of residents of the territories into Israel for work
purposes. The petitioners argue that aistion shows that the purpose of the
law is not a security one at all, since theralsoa securityrisk from the
entry of workers into |srael. The petitione
indicates the demographic purpose of the law. Accordinghent the
purpose of the law is to prevent the immigration of residents of the territories
into | srael for the purpose of family reuni
that giving citizenship or residency rights to Palestinians, who have an Israeli
identity card, constitutes a security threat of a special and distinct kind, which
does not merely involve coming into Israel. In view of the fact that the length
of the period during which they can stay in Israel is unlimited, and that they
have full freedom ofmovement both in Israel and between Israel and the
territories (and this freedom of movement is not given to people holding
temporary permits), there is a greater concern that they will take part in terror
activity (see para. d 8rguments of Ddtember e s pondent s 6
2003). This response allayed our concerns. We have been persuaded that the
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distinction between the entry of workers by virtue of temporary permits and
the entry of residents of the territories for the purpose of family reunification

is based on security concerns, and therefore it does not imply another
purpose.

(b) Are the characteristics of the purpose proper ones?

82.Do the characteristics of the security purpose that underlies the
Citizenship and Entry into Israel Law justifyvéolation of the right of the
IsraeliArab spouse to realize family life in Israel and equality? My answer is
yes. The Citizenship and Entry into Israel Law is intended to guarantee
security for Israel by reducing, in so far as possible, the security risk
presented by Palestinian spouses who live together with their Israeli spouses.
It is intended to protect the lives of everyone present in Israel. It is intended
to prevent attacks on human life. These are proper purposes. They are
intended to protect natial security and thereby they protect human life,
dignity and liberty. Indeed, just as without rights there is no security, so too
without security there are no rights. We are dealing with a delicate balance
between security and human rights. As we have rse 6id hoer e
alternatived in a freedom and security seeking democm@cyo balancing
|l i berty and dignity agaiAmnvsMinistereoEur i tyo6 (Cr i
Defencd 88], at 741). In order that this balanc
s e c ur il take @lacey iwe must recognize the legitimacy of liberty and
dignity on the one hand, and security on the other. This legitimacy of both
sides of the balance is what lies at the heart of the outlook of defensive
democracy (see EA 1/6¥ardor v. Chairman ¢ the Central Elections
Committee for the Sixth Knes§kd1], at p. 399Malka v. State of Isragl5],
at para. 16, and also A. Sajo (eMljitant Democracy 2004 ) . Democracyé6s
defensiveness does not deprive it of its democratic ndtsidefensivenesis
what proted its democratic nature. This is because of the proper balance that
is found between security and human dignity and liberty. Indeed, the purpose
of the Citizenship and Entry into Israel Law is a proper one, since it is
intended to guarantdesecurity that is intended to preserve human life and
security.

(c) Is the extent of the need for realizing the purpose a proper one?

83.Does the violation of the right to realize family life in Israel of the
Arab-Israeli spouse, and the resultant vimat of his right to equality,
constitute a major social objective? Is this an urgent social necessity? My
answer to these questions is yes. Terror afflicts the inhabitants of Israel. The
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murder of innocents and the wounding of many others characterisecatiss

of terror. Taking steps that reduce the risk of this terror in so far as possible is
a major social objective. It is an urgent social need. So it follows that the

requirement of the limitations clause that the purpose of the law should be a
0 pr ogne is 8atisfied. Is this proper purpose achieved proportionately?

This is the main question presented by the petitions before us.

(2) Proportionality: is there a rational connection between the purpose of
the law and the measures chosen by it?

(a) The banket prohibition satisfies the required rational connection

84.The purpose of the Citizenship and Entry into Israel Law is a security
one. The aim is to reduce the security risk presented by a spouse from the
territories who lives permanently in Israeltlin the framework of family
reunification. In the past, several cases (26 in nuntiserg beemevealed in
which terror organizations abused the status of spouses who were originally
residents of the territories and who, when they became Israeli resiolent
citizens, were entitled to move freely in Israel. In order to prevent this risk, a
prohibition was imposed against the entry of foreign spouses into Israel. Does
there exist a rational connection between the purpose of the law (reducing the
risk presated by the foreign spouse who comes to live in Israel) and the
purpose of the law (reducing the risk presented by the foreign spouse who
comes to live in Israel) and the measures that were determined (preventing
their entry into Israel)? In my opinion, ghanswer is yes. The prohibition
against the entry of the foreign spouses into Israel eliminates the risk that
they present. Someone who is not in Israel cannot bring a terrorist into Israel
to carry out his 6desi gns.tbepdatiioas bl anket pro
before us, the existence of the rational connection required under the
limitations clause.

(b) Therational connection and temporary stays in Israel

85.The petitioners concentrated their main arguments concerning the
qguestion of the ratiomaconnection on the provisions of the law that
authorizes the commander in the territories to give a permit to stay
temporarily in Israel. Section 3B of the law provides:

6 Addi ti 3B.Notwithstanding the provisions of section
permits the area commaed may give a permit to sta
in Israel for the following purposes:

(1) medical treatment;
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(2) work in Israel;

(3) a temporary purpose, provided that -
permit to stay for the aforesaid purpo
shall be given for a cumulative period tr
doesnotexeed si X mont h:

According to the petitioners, many thousands of residents in the territories
receive work permits in Israel. If these are allowed to d@hteso the
petitioners claind why is the entry of spouses from the territories
prohibited? If the wikers from the area do not constitute a security risk, why
do the spouses from the territories constitute a security risk? If it is possible
to overcome the risk presented by the workers coming from the territories by
a security check of the individual éses. 3D), why is it not possible to
overcome the risk presented by the foreign spouse by such a security check?

86.These arguments do not raise any real question with regard to the
rational connection between the prohibition that the law imposes onttlye en
of spouses from the territories and the purpose of the law. The fact that it
possible to realize the purpose of the law by adopting additional measures
that are not adopted does not necessarily indicate that the measure that was
adopted is not rationalhe condition of rationality does not demand that all
the possible measures for achieving the purpose are exhausted. Refraining
from adopting certain measurés where failing to adopt them does not
affect the effectiveness of the measures that were ediéptdoes not make
the measures that were adopted irrational. The requirement of rationality does
not offer a choice merely between exhausting all the possible measures or
refraining from adopting any measures. A rational choice can satisfy itself
with ad@ting several measures, and not adopting other measures. The
Supreme Court of the United States rightly shidvith regard to the rational
connection tesd that:

61t is no requirementé that al |
eradi cat ed RailwayrEgpress Agehcy a Ndworork
[202], at p. 110).

The margin of appreciation gives the legislature the possibility of
choosing from among various different measures, and the fact that it departs
from one of them does not always oblige it, from a rationavp@nt, to
choose another. The legislature may, therefore, determine that in order to
achieve the security purpose it will adopt the measure of a prohibition of
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family reunification, and at the same time determine that in order to achieve
other purposesush as those connected with the Israeli national economy or
the conditions of life in the territories, it will not prohibit the entry of workers
from the territories. As long as realization of the one purpose does not affect
the realization of another pwpe, we see no problem, from the viewpoint of
the requirement of rationality, in adopting this policy.

(3) Proportionality: was the least harmful measure adopted?
(a) The conflicting arguments

87.The proper purpose of the Citizenship and Entry into Idrael is to
reduce the security risk presented by the spouse from the territoriésasho
received a permit to live in Israel or Israeli citizenship. The measure adopted
by the law isthe prohibition of the entry into Israel of the foreign spouses.
The petiioners claim that there is another measure, which realizes the
security purpose and violates the human dignity of the Israeli spouse less.
This is the measure of individual security checks. If such a check is sufficient
for a wife aged 25, it should befBdient also for a wife aged 24; if it is
sufficient for workers from the territories who come into Israel each year in
their tens of thousands, it should be sufficient also for teeseralthousand
foreign spouses who wish to enter Israel every yewt,ifait is necessary to
make these individual checks more stringent, that may be done, provided that
the blanket prohibition is stopped. Administrative measures may also be
adopted, such as methods of identifying the foreign spouses in Israel. In any
case there is no arrangement that guarantees consideration for special cases
on a humanitarian basis. To this the State responds that the individual check
does not reduce the security risk to the required degree, since sometimes the
risk is created years aft¢he spouse enters Israel. The various means of
identification suggested are insufficient. Moreover, an individual check is
impractical in a time of war, since significant difficulties prevent the
investigators from entering the areas of the war in cdmenake the security
check. The respondents say that even a wife aged 25 presents a security risk,
but research show that the older the spouse, the smaller the security risk. The
State is prepared to take upon itself this reduced risk, but nothing more.

(b) The individual check in the scrutiny of the Citizenship and Entry into
Israel Law

88.Is the individual check, as the petitioners claim, the least harmful
measure to the right of the Israeli spouse? Naturally, if the sole comparison



106 Adalah v. Minister of Interior HCJ 7052/03

President A. Barak

that us taken into a&ount is between the blanket prohibition and the
individual check, it is clear that the harm caused by the blanket prohibition to
the lIsraeli spouse is more severe than the harm caused by the individual
check. On the scale of violations of the rights of tlsraeli spouse, the
individual check is located on a lower level than the blanket prohibition. But
this comparison between the two levels is not the examination that is required
at this stage of the constitutional scrutiny. The question is not whether th
individual check violates the rights of the Israeli spousgtlesn the blanket
prohibition. The question is whether it is possible to achieve the purpose of
the law by use of a less harmful measure. If the less harmful measure
achieves the proper pugp®to a lesser degree, it is not the measure that the
legislature is obliged to adopt. The requirement of choosing the least harmful
measure applies to the measures that achieve the purpose of the law. So it
follows that at this stage of constitutional wgamy, the question is not
whether the individual check violates the right of the Israeli spouse less than
the blanket prohibition. The question is whether the individual check
achieves the purpose of the Citizenship and Entry into Israel Law to the same
degree as the blanket prohibition. If the answer isdyeis does achieve the
purpose to the same degfkee then the legislature should choose this
measure. But if the individual check does not achieve the purpose of the law,
the legislature is not obliged tchoose this measure. It must choose the
measure that realizes this purpose and that violates the right of the Israeli
spouse to a lesser degree.

89.We must return, therefore, to the proper purpose of the Citizenship and
Entry into Israel Law. We have e that the purpose of the law is a security
one and not a demographic one. What is its security purpose? In this respect,
we have seen that the purpose is to reduce, in so far as possible, the security
risk presented by the foreign spouses coming toifivesrael. Against the
background of this conception of the purpose, do the blanket prohibition and
the individual check achieve the purpose to an equal degree? In this regard,
we should compare the blanket prohibition, as it exists today, and the most
conprehensive individual checks that can be made. But no matter how
effective these can be, they cannot equal the additional security that the
blanket prohibition provides. It follows that in view of the central value of
human life that the law wishes to peot, it is clear that the blanket
prohibition will always be more effectivi® from the viewpoint of achieving
the goal of reducing the security risk as much as possiblian the
individual check. Our conclusion is, therefore, that in the circumstances of
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the case before us, the individual check does not realize the legislative
purpose to the same degree as the blanket prohibition. There is no obligation,
therefore, within the framework of the least harmful measure, to stop at this
level, and the legislata was entitled to choose the blanket prohibition that it
chose.

90.1t is of course possible to argue that the goal that we discassed
reduce as much as possible the security risk presented by the 8pdsiset
the objective of the law, and thatgtlobjective is to reduce the security risk to
some extent, and not as much as possible. According to this line of argument,
the permit to stay in Israel given to the resident of the territories whose age is
over 35 (for a man) or over 25 (for a woman)3f the law) indicates that
the purpose of the law was not to reduce the security risk as much as
possible, and that the law was satisfied with a lesser reduction than that. It is
also possible to point to the permit that is given to stay in Israel fok wo
purposesTo this and similar arguments the state, in our opinion, provided a
satisfactory answer. It pointed to the reduced security risk presented when the
spouses are older, and also the reduced risk from the residents of the
territories who work irisrael. We accept this reasoning. In the opinion of the
state, the main risk is presented by young spouses staying in Israel on a
permanent basis. This is a security assessment which we must assume as a
basis for our decision (seReit Sourik Village Counkcv. Government of
Israel [2], at p. 842 {300301}, and the references cited there). It may be
argued that reducing the security risk as n
purpose; it is not sufficiently sensitive to human rights. The answer to this
argunent is that a desire to achieve security as much as po8sibkeurity
that is intended to protect human Ie cannot be regarded as an improper
purpose. Notwithstanding, there is still a basis to examine whether this proper
purpose is proportionate, s it does not take into account, to a

proportionate extent, the violation of humart
examining this argument is not within the framework of the question whether
the purpose is a O6éproper 6 oqueston but within

whether the means chosen is proportionate (in the narrow sense). Let us turn
now to this question.
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(4) Proportionality: was the chosen measure proportionate (in the narrow
sense)?

(@)ls the move from an individual check to a blanket prohibition
proportionate?

91.We have reached the decisive stage in the constitutional scrutiny of the
petitions before us. The question is whether the blanket prohibition is
proportionate (in the narrow sense)? Is the correlation between the benefit
derived from acieving the proper purpose of the law (to reduce as much as
possible the risk from the foreign spouses in Israel) and the damage to the
human rights caused by it (a violation of the human dignity of the Israeli
spouse) a proportionate one? The criteriommusst adopt is a value one. We
must balance between conflicting values and interests, against a background
of the values of the Israeli legal system. We should note that the question
before us is not the security of Israeli residents or protecting theydajrthe
Israeli spouses. The question is not life or quality of life. The question before
us is much more limited. It is this: is the additional security obtained by the
policy change from the most stringent individual check of the foreign spouse
thatispossi bl e under the | aw to a blanket proh
into Israel proportionate to the additional violationtleé human dignity of
the Israeli spouses caused as a result of this policy change?

92.My answer is that the additional securibat the blanket prohibition
achieves is not proportionate to the additional damage caused to the family
life and equality of the Israeli spouses. Admittedly, the blanket prohibition
does provide additional security; but it is achieved at too great a. pric
Admittedly, the chance of increasing security by means of a blanket
prohibition is not 6slight and theoretical .
the severe violation of human dignity, it is disproportionate. This was well
expressed by Rubinstein andeMii na when they said that Ot |
adopted is clearly not Aproportionate, 0 mai
(Rubinstein and Medind,he Constitutional Law of the State of Israslpra
at p. 1100). In the same vein, Davidov, Yovel, Saban andhReic said:

6The violations and strictures that ar e
law result in a severe violation, and maybe even a mortal

violati on, of rights that are close to t
dignity, without a proper justification based on the condudt an

concrete danger presented by the persons injured by the law. In

such circumstances, it is difficult to see how any proportionate
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relationship exists between the serious violation inherent in the
law and the hypothetical purpose that the law is intended t
achieve. In these circumstances, when the ability of the law to
achieve its purpose is uncertain, whereas the violation is certain
and serious, the gap between the benefit and the violation in the
new law is disproportionate. If there is one exceptiaaae in
which the test of proportionality in the narrow sense is clearly

requiredd t hi s woul d appear to be that cased

Yovel, I . Saban, A. Rei chman, &éState or
and Entry into Israel Law (Temporary Provision), 52688 , 6 8
Mishpat uMimshalvol. 2, 643 (2005), at p. 679).

Admittedly, the amendments made to the Citizenship and Entry into Israel
Law prior to the renewal of its validity somewhat reduced the scope of the
disproportionality. Nonetheless, these amendm&ntsas well as the
temporary nature of the lav do not change the lack of proportionality to a
significant degree. Thus, for example, we were told that s. 3 of the law, with
regard to permits for a resident of the territories older than 35 (for a man) or
25 (for a woman) in order to prevent their separation from the Israeli spouses,
reduces the number of injured spouses by approximately 20%. The
significance of this is that the vast majority of the Israeli spouses who
married spouses from the territories coné to be injured even after the
amendments that were recently made.

(b) Return to first principles

93. Examination of the test of proportionality (in the narrow sense) returns
us to first principles that are the foundation of our constitutional democracy
and the human rights that are enjoyed by Israelis. These principles are that
the end does not justify the meangtthecurity is not above all else; that the
proper purpose of increasing security does not justify serious harm to the
lives of many thousarsdof Israeli citizens. Our democracy is characterized
by the fact that it imposes limits on the ability to violate human rights; that it
is based on the recognition that surrounding the individual there is a wall
protecting his rights, which cannot be lmead even by the majority. This is
how the courhasacted in many different cases. Thus, for example, adopting

physical measures (6tortured) would without

held that our democracy was not prepared to adopt them, evenpaicthef
a certain harm to security (see HCJ 5100P4blic Committee Against
Torture v. Government of Isragl02]). Similarly, determining the route of

F
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the separation fence in the place decided by the military commanBeitin

Sourik Village Council vGovernment of Israej2] would have increased

security. But we held that the additional security was not commensurate with

the serious harm to the lives of the Palestinians. Removing the family

members of suicide bombers from their place of residence amthgnthem

t o ot her pl aces (6assigned residenced) WO |
territories, but it i s i nconsistent with th
freedomseeking and libertg e e k i n @\jurisvtiFtCendmarder in West

Bank[1], at p. 32 {105}). We must adopt this path also in the case before us.

The additional security achieved by abandoning the individual check and

changing over to a blanket prohibition involves such a serious violation of the

family life and equality of many thousands$ Israeli citizens that it is a

disproportionate change. Democracy does not act in this way. Democracy

does not impose a blanket prohibition and thereby separate its citizens from

their spouses, not does it prevent them from having a family life; deayocra

does not impose a blanket prohibition and thereby give its citizens the option

of living in it without their spouse or leaving the state in order to live a proper

family life; democracy does not impose a blanket prohibition and thereby

separate parenfsom their children; democracy does not impose a blanket

prohibition and thereby discriminate between its citizens with regard to the

realization of their family life. Indeed, democracy concedes a certain amount

of additional security in order to achievie sacomparably larger addition to

family life and equality. This is how democracy acts in times of peace and

calm. This is how democracy acts in times of war and terror. It is precisely in

these difficult times that the power of democracy is revealed .(Btehnan,

6The Quest to Develop a Juri slpraebdence i n Tir
Yearbook of Human Righfid (1988)). Precisely in the difficult situations in

which Israel finds itself today, Israeli democracy is put to the test.

(c) Increasing theeffectiveness of the individual check

94.Naturally, everything should be done to increase the effectiveness of
the individual checks. Therefore we recognize the constitutionality of the
provision of section 3D of the Citizenship and Entry into Israel .Law
According to this provision, no permit will be given if it is determined in
accordance with a security opinion that 0t he
me mber ar e l' i kely to constitute a security
Moreover, the security etks must be treated with great seriousness.
Therefore if it is not possible to carry them out because of the security
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position in one part of the territories or another, the individual check will be

postponed until the check becomes possible. If it iessary to allow the

identification of the foreign spouses in Israel as persons who came from the

territories, this should be allowed until they reach the age at which the danger

presented by them is reduced. There are also grounds for considering

additiond measures. The severity of these, even if it would in normal

circumstance be considered great, cannot compare to the permanent violation

of family life and the violation of equality. At the same time, the team

carrying out the checks should be increasea ireasonable manner. If this

involves a reasonabl e fi ndheprtectoni nvest ment ,
of human rights costs money, and a society that respects human rights must

be prepared to bear the financial burdlen ( B &eaga Knterpretation:

Constitutional Interpretationsupra at  When Weae)concetned with

a claim to exercise a basic righté the rel
considerations cannot Méler g Mimister 6f ( Justi ce E.
Defence[67], at p. 113 {197});see also the remarks of Justice D. Dorner

there at p. 144 {240}). This was well expressed by Justice I. Zamir:

6 Soci et yinterslia jaccatding w the relative weight it
affords to personal liberty. That weight should be expressed not
just in lofty declarations nor just in legal literature, but also in
the budget ledger. Protecting human rights generally has a cost.
Society should be prepared to pay a reasonable price for
protecti ng TzamahavnMinisiergohDeferde), at

p. 281 {683},and see the references cited there).

This is the case generally, and also in times of war and emergency. Indeed,
6a society that wants both dMargbwri ty and | ib
IDF Commander in Judaea and Samdf3}, at p. 384 {217}).

(d) The exception

95.In view of our position with regard to the disproportionality of the
blanket prohibition, we do not need to examine exceptions to the blanket
prohibition. We will say only that their absence from the law greatly
highlights the disproportmality (in the narrow sense) of the blanket
prohibition. Why is it not possible to allow a permit to enter Israel in
individual cases where there are humanitarian reasons of great weight? In this
context, the remarks of President M. Shamgar concerningtimfication of
families between foreigners from outside the territories and spouses in the
territories should be cited. The President wrote:
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6The respondent 6s aforesaid policy

includes the weighing of each and every case in accoedaith
its circumstances, and each case will also be reconsidered if

t her e ar e unusual humani tari an
Shahin v. IDF Commander in Judaea and Sam§t@8], at p.
216).

(e)Turning to questions concerning the consequences of the
uncanstitutionality

96.Our conclusion is, therefore, that the provisions of the Citizenship and
Entry into Israel Law violate the right of human dignity set out in the Basic
Law: Human Dignity and Liberty. We have also held that this violation does
not satisy the provisions of the limitations clause. In so far as the
proportionality of the violation is concerned, the disproportionality is
reflected in the fact that the law provides a disproportionate relationship
between the additional protection of secusitiien changing over from the
previous arrangement, which provided for an individual examination, and the
additional violation to human dignity that the changeover to the blanket
prohibition brings in its wake. In view of our conclusion, the question arises
as to what is the consequence of this unconstitutionality. Let us now turn to
consider this question.

H. Stages of the constitutional scrutiny: (3) The relief or remedy

97.The final stage in the constitutional scrutiny is the stage of the relief or
remedy We have reached the conclusion that a constitutional right enshrined
in a Basic Law has been violated. We have determined that this violation
does not satisfy the conditions of the limitations clause. Now we must
determine the consequences of the undorisinality. The determination that
the law unlawfully violates a constitutional right does not in itself mean that
the law should be declared void, or that it should be declared void
immediately. The court has discretion with regard to the proper neltbis
situation (sedsrael Investment Managers Association v. Minister of Finance
[8], at pp. 413414, the remarks of VieBresident E. Mazza in HCJ 9098/01
Ganis v. Ministry of Building and Housing04]). This discretion extends
both to the actual d&aration that the law is void and to the date on which the
voidance comes into effect. The court is not liable to order the voidance of
the law in its entirety. It may order the law to be split, so that those provisions
of the law that suffer from a constiional defect are declared void, while the
other provisions remain valid. This should be done when the remaining

c
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provisions have an independent reason, and the split does not lead to
undermining of the purpose of the law (see Bar&agnstitutional
Interpretation, at pp. 736737). The court is also entitled to order the date on
which the voidance comes into effect to be deferred. This suspension of the
declaration of voidance is essential where voiding the law on an immediate
basis may result in seriousrirato the public interest, and also in order to
allow the legislature a suitable period of time to determine an alternative
arrangement which will satisfies the demands of constitutionality (see
Supreme Monitoring Committee for Arab Affairs in Israel vnfér Minister

[41], at para. 27;srael Investment Managers Association v. Minister of
Financel[8], at p. 416;Tzemah v. Minister of Defen¢®], at p. 284 {686

687}). The proper relief in circumstances of this kind is therefore to suspend
the declaration fovoidance (in this regard, see Y. MersélSuspendi ng
Declaration of Voidance 6Mistipat uMimshaB9 (2006)).

98.In our case, my opinion is that there is no alternative to determining
that the Citizenship and Entry into Israel Law is void in itsretyt Section 2
of the law is the provision that creates the prohibited violation of the right.
Prima facie declaring s. 2 void would be sufficient, and the remaining
sections could be left as they are. But the remaining sections of the law are
merely exeptions to the blanket prohibition set out in s. 2. Therefore, in the
absence of s. 2, the Citizenship and Entry into Israel Law is devoid of all
content. What point is there to an exception when the rule is void? The
conclusion is that the law should teclared void in its entirety.

99. Should the legislator be given time to examine the position that results
from the voidance of the law, and to consider making an alternative
arrangement, by way of a deferral of the date on which it commences? The
answerto this question is yes. Determining an alternative arrangement in the
sensitive matter before us requires a thorough reassessment of a range of
factors with wideranging implications. A fitting period of time should be
allowed for determining an alternaé arrangement. Had the Citizenship and
Entry into Israel Law not provided a date on which it ceases to be valid, |
would say that the voidance of the law should be suspended for a period of
six months. Since the validity of the law expires on 16 July 20066
declaration of voidance should be suspended until that date. If the
government and the Knesset require a limited amount of time, and it seeks,
for this purpose, to renact the Citizenship and Entry into Israel Law without

t

he
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any change, then | determinthat our decision is suspended for six months
from the date on which the law comes into effect.

Comments on the opinion thie vicepresident Justice M. Cheshin

100.1 have, of course, studied the opinion of my colleaghe, vice
president Justice MCheshin. In many respects we are in agreement. Indeed,
| accept that every state, including the State of Israel, may determine for itself
an immigration policy. Within this framework, it is entitled to restrict the
entry of foreigners (i.e., persons whe auot citizens or immigrants under the
Law of Return) into its territory. The state is not obliged to allow foreigners
to enter it, to settle in it and to become citizens of it. The key to entering the
state is held by the state. Foreigners have no rigbpen the door. This is
the case with regard to foreigners who have no connection with Israeli
citizens. This is the case with regard to foreigners who are married to Israeli
citizens and to their children. All of them need to act in accordance with the
Citizenship Law, 5712952, and in accordance with the Entry into Israel
Law, 57121952. According to these laws, the foreign spouse has no right to
enter Israel, to settle in it or to become a citizen of it, other than by virtue of
ordinary legislation. Tis immigration legislation can restrict entry into
Israel, determine general quotas and impose other restrictions that are
recognized in civilized countries.

101.My opinion is limited to the viewpoint of the Israeli spouse, who
wishes to realize his fanyillife with his foreign spouse or with their joint
child in Israel. Here too | do not claim that the Israeli spouse has the power to
compel the state to open its gates to the foreign spouse, to allow him to enter
Israel, to recognize his residence in ittorgrant him Israeli citizenship. As
can be seen from my opinion, the state is entitled to enact laws, like the Entry
into Israel Law, or the Citizenship Law, which restrict the right of Israel
spouses to a family reunification with their foreign spouBgsvirtue of this
provision, thousands of foreign spouses from the territories have been
prevented from entering or staying in Israel. This leads to myes&lent
approach that the Knesset is authorized to enact the Entry into Israel Law,
which restri¢s the entry of spouses from the territories. Indeed, had the Entry
into Israel Law provided that the entry of a foreign spouse could be prevented
as a result of an individual check with regard to the security danger that he
presents, which satisfies thequirements of the limitations clause, | would
see no constitutional problem with that law.
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102.What, therefore, is the difference of opinion in this case between my
coll eagueds position and my ©position? At t
opinion lies thequestion whether the Israeli spouse has a depéiative
constitutional right to realize his family life in Israel with his foreign spouse
and their joint child. My colleague is of the opinion that the Israeli spouse
does not have such a constitutionght. Consequently my colleague is of
the opinion that legislation that violates the realization of this family life in
Israel does not need to satisfy the conditions of the limitations clause, since a
constitutional right has not been violated. By castird am of the opinion
that the Basic Law: Human Dignity and Liberty does give the Israel spouse
this right, as a part dfis human dignity. In order to prevent the realization of
the right, the requirements of the limitations clause must be satisfieay In
opinion, the provisions of the Citizenship and Entry into Israel Law do not
satisfy the conditions of proportionality in the limitations clause. My
colleague is of the opinion that had he needed to resort to the provisions of
the limitations clause, ehCitizenship and Entry into Israel Law would satisfy
its conditions. A second difference of opinion between us concerns the
violation of equality. My colleague is of the opinion that the right of the
Arab-lsraeli spouse is not violated, since the Citigm&nd Entry into Israel
Law is based on a permitted distinction. By contrast, | am of the opinion that
this law is based on a prohibited distinction. It should be emphasized that my
opinion is not that the key for the foreign spouse to enter the staiedhs
hands of the Israeli spouse. My position does not lead to the conclusion that
6recogni zing that the state has a constituti
foreign family members can only mean a transfer of sovereignty to each and

every individi a | citizend (par a. 55 of my <coll eague
position does not grant 6an automatic right
marries one of the <citiikidg,nner daes it r esi dent s o
therefore | ead t oy titzen halde theright toiallow t ha't 6ever

i mmi gration into the state,ibidyiMyhout the sup
position leads merely to the conclusion that a recognition of the constitutional

right of an Israeli spouse to family reunification with theefgn spouse

imposes on the stafe which has the ability to determine immigration policy

in accordance with its policy and has the power to supervise its joliey

obligation to enact a law that satisfies the requirements of the limitations

clause. Theawas the position before the enactment of the Citizenship and

Entry into Israel Law and that will be the position after the necessary

amendments are made to this law. Did the state, before the enactment of the
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Citizenship and Entry into Israel Law, traestovereignty to each and every
individual citizen? Did the state, before the enactment of this law, give an
automatic right of immigration to anyone who married one of the citizens or
residents of the state? Did every citizen previously have a righiow a
immigration into the state, without the supervision of the state? Where was
the Entry into Israel Law until now? And what happened, until now, to the
Citizenship Law? Indeed, according to my approach, the key to entering the
state remains with the #ta It has the power to determitiee criteria for
immigration, and also to deny it utterill that it is required to do is that
when it uses this ke in so far as this violates a constitutional right of an
Israeli spous® it should be useih a manne that is consistent with the
values of the State of Israel, for a proper purpose and not excessively. No
more and no less.

103.My c ol | e ag @ ewhish rydes sit thé application of the
limitations clause in this cage is based on his interpretati of the
constitutional right to human dignity. The premise of my colleague and
myself in this regard is the same. We both agree that human dignity gives rise

to O0the right of an I srael.i citizen to 1ive
Israel, and the dy of the state to the citizen to allow him to realize his right
to live with the members of his family in |

opinion). Therefore, if both of the spouses are Israeli, their right to realize

family life in Israel is derivedrom the human dignity of each of them (para.

48 of my coll eaguebs opinion). But what is t
Israeli and the other is foreign? Here our ways part. According to my

position, the human dignity of the Israeli spouse is to lbgether with his

spoused whether Israeli or foreigd and their children in Israel. According

to my coll eagueds position, there s a mat
human dignity between the case where the second spouse is also Israeli and

the case whe the second spouse is not Israeli. There are two considerations

that underlie this approach of higneis the strength of the constitutional

right to have family Ilife in |Israel. Accordi
right to family life lies at thevery nucleus of human dignity, whereas the

right to bring the foreign spouse to Israel in order to realize family life here

lies on the margin or periphery (paras. 59
The other is the public interest in the obligation tie state to all of its

citizens to determine the character and identity of the framework of

communal l'ife (par a. 49 of my coll eaguebds o]
state (par a. 54) . I'n my coll eagueds opinion
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interest tohave its say from the beginning, when the scope of the basic right

is determinedd (par a. 56 of my <coll eagueos
considerations of my colleague should not be accepted, and they are

incapable of denying the Israeli spouse of fiighitd a right derived from

human dignity that may, of course, be restricted when the conditions of the

limitations clause are satisfiéd to realize family life with the foreign

spouse in Israel. | will discuss this approach of mine in brief, and bagjin

with my colleaguebds 6strength6é argument .

104.In my opinion, the right of the Israeli spouse to realize his family life
with the foreign spouse in Israel lies at the very nucleus of the right to family
dignity. Let us always remember that humandigny i s t he dignity of Or
a human beingdé (s. 2 of the Basic Law: Hu ma
realization of family life in Israel is part of the nucleus of human dignity
when both of the spouses are Israeli, then the realization of familynlife i
Israel is part of the nucleus of human dignity when only one of the spouses is
Israeli. From the viewpoint of the Israeli spouse, how is the case where the
other spouse is lIsraeli different from the case where the other spouse is
foreign? Human dignity the nucleus of human dignity is identical in
both cases. In both cases, if the spouses do not live together (in Israel or
outside Israel), they are unable to realize their family life. But this is not all;
even if the right of the Israeli spouse to imahis family life with the foreign
spouse in Israel lies on the margin or the periphery of the right to human
dignity, it is still part of the human right, and it cannot be violated without
satisfying the conditions of the limitations clause. Indeedj bathe opinion
that making a distinction between a violation of the nucleus of the right
(which is subject to the limitations clause) amdiolation of its periphery
(which lies beyond the scope of the right and therefore is not subject to the
limitations clause) violates the constitutional protection of human rights. This
distinction excludes the marginal or peripheral cases fromsdope of
constitutional protection, anid thereby drains human rights afsignificant
partof its contentnamely the rarginal or peripheral cases.

105. My colleague holds that taking into account the public interest in
determining immigration policy excludes from the constitutional right to
family life the right of the Israeli spouse to realize his family life with the
foreign spouse in Israel. In my opinion, taking the public interest into
accountd no matter how important it may I8¢ must be done within the
framework of examining the conditions of the limitations clause (the second
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stage of the constitutional scrutinynda not within the framework of
determining the scope of the constitutional right itself (the first stage of the
constitutional scrutiny). This is the case with regard to the right to family life
and it is also the case with regard to every other conetitaltiright (see
Alexy, A Theory of Constitutional Lavgupra at p. 196; R. DworkinTaking
Rights Seriously1977, at p. 90; C.S. Nin@he Ethics of Human Rights
1991, at p. 29). The methodology adopted by my colleague will eventually
reduce the constitional protection given to human rights to a significant
degree. It is likely to lead, for example, to an approach that taking into
account the public interest, such as national security or public safety, with
regard to the right to freedom of expressi@hmould find its place in
determining the scope of freedom of expression and not it determining the
constitutional possibility of vi ol ating
interest is not a mere technical or methodological matter. It is a matter wit
deep implications for human rights in Israel. It involves a drastic reduction in
the scope of human rights. Indeed, the system adopted by this court,
according to which the place of the public interest lies within the framework
of the limitations clausemay give constitutional protection to a law that
violates a constitutional human right, while protecting the scope of the human
right. By contrast, theole of the public interest within the framework of
determining the scope of the human right, as mieague holds, is likely to
reduce the right itself. According to my
whose proper place is in the limitations claisavhen examining the values

of the State of Israel, the proper purpose of the legislation and its
proportonalityd are made within the framework of determining the scope
of the right itself, by imposing the burden on someone whose right has been
violated. Thus this approach departs fromtele hostof decisions, in which

it has beereld that taking accoutf the public interest findsdtplace in the
stage ofexaminingthe violation of the right (such as freedom of expression)
and not in the stage of determining the scope of the right (see HCJ 806/88
Universal City Studios Inc. v. Film and Play Review Bofmd5]; CrimA
2831/95Alba v. State of Israe]106], at pp. 303, 316; F. Schauéitee
Speech: A Philosophical Enquif§982)). This opens up a new constitutional
path that raises questiom®ncerningthe various balancing formulae that
should be used antheir relationship to the balancing formulae in the
limitations clause.

106.Wh a t i s mor e, this approach amounts
constitutional b &Silgado ¢. State df ISra¢lOMjfatpt 4 24/ 9 8

t
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550); it involves a dilution of the ostitutional protection of human rights in

Il srael . It |l eads us, in my <colleaguebds word
Basic Laws were originally intended to give basic rights to the individual

while directly influencing the other individuals in the stated the image of

societyd (para. 62 of my <coll eaguebds opi ni
coll eagueds opinion). But in my opinion ther
human rights in Israel exist and are recognized precisely where they are

capable of dret 'y i nfluencing O6the other i ndi vi du:
i mage of society. o6 It is precisely then the
protect our values as a Jewish and democratic society. Our role as judges, at

this stage of our national life, is to ogmize in full the scope of human

rights, while giving full strength to the power of the limitations clause to

allow a violation of those rights, when necessary, without restricting their

scope.

107.1t should be noted that | do not hold that basic rigstisuld be
extended in every direction. | hold that they should be given a purposive
interpretation. This interpretation is neither a restrictive nor an expansive one.
It is an interpretation that reflects the way in which Israeli society
understands the hae of human rights, according to their constitutional
structure and according to the constitutional principles provided in the Basic
Law, all of which while taking into accounthat is valuable andssential
and rejecting what is temporary and fleetingeé Efrat v. Director of
Population Registry, Ministry of Interiof20], at p. 780;Man, Nature and
Law Israel Environmental Protection Society v. Prime Minister of |92
at p. 518;Commitment tdPeace and Social Justice Society v. Minister of
Finance [49]). Moreover, | do not believe that giving a purposive
interpretation to basic rights, while taking into account the public interest
within the framework of the limitations clause, constitutes a violation of the
principle of the separation of poweifihere is nothing in the principle of the
separation of powers to the effect that the court should give a restrictive
interpretation to human rights, in order to limit the scope of judicial review of
the constitutionality of a law. There is nothing in thenciple of the
separation of powers that leads to the conclusion that judicial review of the
constitutionality of the law violates the separation of powés. the
contrary this review protects the limits of the power of the various executive
organs angrotects human rights. This is also the function of the separation
of power s. Finally, I do not think that my
more comprehensive and <careful scrutiny of
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opinion). On the contrarythe more theublic interest is taken into account
within the framework of determining the scope of the right, the smaller will
be the role of the limitations clause, and the smaller will be the possibility of
a comprehensive and careful scrutiny of legislation. &ustef focusing on

the violating law, the analysis will focus on the violated right. Instead of a
requirement that the legislatusbouldenact laws that satisfy the limitations
clause, there will be a requirement that the cebduldreduce the scope of
human rights.

108.This position of mine with regard to the scope of a constitutional
right (such as human dignity) and the restrictions on it (in the conditions of
the limitations clause) applies both in times of peace and calm and in times of
war and temr. The armed conflict between Israel and the Palestinians in the
territories does not change the scope of the human rights belonging to Israeli
citizens. Our right to human dignity, privacy, property and freedom of
occupation did not change when Hamas wbae recent elections in the
territories. Basic rights do not change according to the winds of peace or war
that blow through our region. Taking the security position into acadunt
which is of course essential and requisiteshould be done within the
framewor k of the | imitations cl ause. For this
approach t hat suppsarvteenposttidndhatethe Wshaali citizen
should havea rightd a constitutional right or a legal right to have his
foreign family member entesiael andesidein it will agree that reasons of
national security and public securghouldqualify the right of the individual

to havehis family member enter the country ams$idei n it 6 (para. 77 of h
opinion). Notwithstanding, it should be-eenphasized that the expression
owi || gualify the right of the individual 6

right as determined in the Basic Laws has been changed and reduced. The

meaning of this expression is that the realization of the right and the

protection given to it in legislation has been restricted for reasons of national

security and public security, as required in the limitations clause. When these

passd and we all aspire to this no change will occur to the constitutional

right itself. It will remain as it was. The change will occur to the possibility

of realizing it. Therefore | agree with my
war is not the same as a time of peaced (p:
6t hings whi ch areeof pegre camngt bd matntainedd ina a t i m

t i me oibid.).vWNanetbelegs, this change should find its full expression

within the framework of the limitations clause. It should affect the realization

of the right. This change is not capable of affecting ttistence of the right
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and the scope of its application. Therefore, we cannot agree with his
conclusion 6that i n o toi yoe may cdy, thera r there ar|
awakend considerations and interests that are unique to this time,

considerations and intereghat can restrict the spheres of application of the

rights of tibid9. THe urdquey dortsidesatiofs aqd interests in

times of war must act within the framework of the limitations clause, and

within the framework of the constitutional righelf. They do not restrict

O60spheres of application of the rights of t
possibility of realizing them.

109.Assuming that the Citizenship and Entry into Israel Law violates the
constitutional right, is this violation proparhate? My colleague and | agree
that the first two conditions of proportionalidy the rational connection test
and the least harmful measure &@stre satisfied in our case. The difference
of opinion between us concerns the third subtest (the tesbpdipionality in
the narrow sense, or the 6value test, 6 as
regard to this subtest, we both agree that the blanket prohibition provided in
the Citizenship and Entry into Israel Law provides more security to the
citizens andesidents of the State than the individual check. The framework
of the doubts is therefore this: is there a proper proportion between the
additional security obtained by changing over from the individual check
(which was used in the past) to the blankehfbition (which was introduced
by the Citizenship and Entry into Israel Law) and the additional violation of
the human dignity of the Israeli spouses caused by this change? My
coll eagueds reply i 9 securaytforlided hhatthea ddi t i onal se
blanket prohibition gives us as compared with the individual check that is
l'imited in its ability [is] proper 6 (par a.
that the additional security provided by the blanket prohibition is not
proportionate in compaon with the additional damage caused to the family
life and equality of the Israeli spouses.

110My col |l eague puts on one pan of the sc
concerned with life. Life and death. It is the right of the residents of the state
to live. To live in security. This right of the individual to life and security is of
great strength. It has chief place in the kingdom of rights of the individual,
and it is clear that its great weight is capable of determining decisively the
balance betweendamag and benefitd (par a. 120 of his o
he places on the other pan the right to have family If@&l.j. Indeed, |
accept that if we weigh life against quality of |&e life will prevail. But is
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this the proper comparison? Had we posex dbestion in this wa§ life
against quality of liféd we would certainly have held that we are permitted,
and perhaps even obliged, to torture a
bombd in order to prevent har mpst o | ife;
even obliged, to reassign the place of residence of an innocent family
member of a terrorist in order to persuade him to refrain from terror and to
prevent an injury to life; that the security fence should be placed where the
military commander wisheatplace it, since thereby the lives of the citizens

of the state are protected, and any harm to the local population, whatever its
scope may be as long as it does not harm life itself, cannot be compared to
the harm to the lives of the citizens of the estaBut this is not how we
decided either with regard to torture, or with regard to assigned residence or
with regard to the harm caused by the separation fence to the fabric of the
lives of the local residents (see, respectivélyblic Committee Against
Torture v. Government of Israfl02]; Ajuri v. IDF Commander in West Bank

[1]; Beit Sourik Village Council v. Government of Isr§#). In those cases

and in many others we always put human life at the top of our concerns. We
were sensitive to terror aritd consequences in our decisions. Indeed, human
life is dear to us all; and our sensitivity to terror attacks is as strong as in the
past. We made the decisions that we made because we do not weigh life
against the quality of life. In doing so, life alweatakes precedence and the
result is to refrain from any act that endangers human life. Society cannot
operate in this way, either in times of peace (such as with regard to road
accident victims) or in times of war (such as with regard to victims of enemy
attacks). The proper way of posing the question is by means of the level of
the risks and the likelihood that they will occur, and their effect on the life of
society as a whole. The questions that should be asked in our case are
guestions of probabilityThe question is what is the probability that human
life will be harmed if we continue the individual check as compared with the
likelihood that human life will be harmed if we change over to a blanket
prohibition, and whether this additional likelihood é®@mparable to the
certainty of the increase caused thereby to the violation of the rights of
spouses who are citizens of the state.

111.Now that we have begun discussing the issue of risk, we must declare
openly that democracy and human rights cannot&iatained without taking
ri sks. Pr of es s or ibeiyi$ aboutrhigliehriskl ayk isnagi 6d (tAh.at
Sajo (ed). Militant Democracy(2004), at p. 217). Indeed, every democracy
is required to balance the need to preserve and protect the life arydafafet

ter |
t ha

ol
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citizens against the need to preserve and
simply means that in order to protect human rights we are required to take

risks that may lead to innocent people being hurt. A society that wishes to

protect its democrativalues and that wishes to have a democratic system of

government even in times of terror and war cannot prefer the right to life in

every case where it conflicts with the preservation of human rights. A

democratic society is required to carry out the plem work of balancing

between the conflicting values. This balance, by its very nature, includes

elements of risk and elements of probability (see, in this regard, C.R.
Sunstein,Laws of Fear: Beyond the Precautionary Princigg905), at pp.

204223; JWal dr on, 6Security and LTheerty: The
Journal of Political Philosophyvol. 11 (2003), at pp. 19210; M. Freeman,

60rder , Rights and Threat HHumadiRights or i sm and
in the War on TerronR. Wilson, ed., 2005)at pp. 3756). Naturally, we

must not take any unreasonable risks. Democracy should not commit suicide

in order to protect the human rights of its citizens. Democracy should protect

itself and fight for its existence and its values. But this protectionttaind

war should be carried out in a manner that does not deprive us of our

democratic nature.

112.In this perception, the comparison in our opinion is not between life
and family life. The comparison is between the risk to life and the likelihood
that the right tolife will be violated as compared with the certainty of the
violation of family life. In my opinion, the additional security caused by
changing from an individual check to a blanket prohibition of the entry of
husbands up to the age of 35 and/asi up to the age of 25 cannot be
compared to the additional damage to the Israeli spouses as a result of the
violation of their right to family life. Indeed, if an individual check is proper,
from the viewpoint of the risks that should be taken in ourmgye
democracy, when the husband reaches 35 and the wife reaches 25, why does
it become improper, from the viewpoint of the risks, when they have not yet
reached these ages? This question is asked mainly against the background of
t he st at edish itprepsatedlyi stated befaréd us and which my
colleague discussed in his opinion, that the concern is with regard to a change
in the position of the foreign spouse after entering Israel. My colleague asks:

G

O6who therefore i s s 0 ctwhatsaeeresitemtaof theh e does not

territories may become associated with a terror organizafien receiving
Israeli documentation? (para. 111 of his opinion). Indeed, the suspicion
certainly exists. As the years pass, this concern may even increase. And yet,
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notwithstanding this concern, the state decidedightly, in my opiniond

that this concern is insufficiently serious in order to reject an individual check
and in order to necessitate a blanket prohibition for husbands aged 35 or
more and wives aged 25 anore. The same is true of the transition
provisions included in the Citizenship and Entry into Israel Law, which my
colleague discusses (in para. 123 of his opinion). These provisions provide
that the Minister of the Interior or the military commanderha territories

may give licences to live and permits to stay in Israel to residents of the
territories who filed their application for family reunifications before 15 May
2002, subject to an individual check of the risk presented by him. My
colleague caldates the number of those persons who may benefit from the
transition provisions at approximately 16,000. So we see that with regard to
these thousands the statmainssatisfied to carry out individual checks,
notwithstanding the risk involved thereinhd violation that would be caused

by applying the law retroactively appears to the ghatend rightly sod too
serious a violation of the rights, which ought to be avoided even at the price
of the security risk involved therein. The same is true of rasdef the
territories who enter Israel for work purposes. Also with regard to them the
state is satisfied to carry out an individual check, notwithstanding the risk
inherent in this. The needs of Israeli society for the work of these people
seems to thetated and in my opinion, rightlyy to be creating a risk that
should be taken. Against the background of all of these, it is difficult, very
difficult, to give such great weight to the risk that arises from holding an
individual check, which is right androper for spouses over the age of 35
(for husbands) and over the age of 25 (for wives), for spouses who submitted
their request before the effective date, and for workers from the territories,
precisely in the case of the other foreign spouses who wishtey Israel.
Once again, were we to place before us human life only, we would be obliged
to reach the conclusion that whatever the age of the foreign spouses, a
blanket prohibition should be applied to them; we would also be liable to
determine that farty reunifications should not be allowed, irrespective of the
guestion of when the application was filed; we would also be liable to
determine that workers should not be allowed at all to enter from the
territories. But this is not what the Citizenship aadtry into Israel Law
provides. If the statés prepared to take the risks to human lifat its
policy 8 which refrains from a blanket prohibition and is satisfied with an
individual checkd causes with regard to spouses over the ages of 35 and 25,
and f the state was prepared to take the risks of giving entry permits to
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spouses who filed their application before the effective date, and if the state
was prepared to take the risks in allowing workers from the territories to
enter Israel and is satisfiedttvan individual check, it is a sign that the risk
presented by being satisfied with an individual check is not so large that it
can justify the serious violation to the family life of the Israeli spouses.

113.Naturally, everything should be done in ard® increase the
effectiveness of the individual check. In this regard, the Citizenship and
Entry into Israel Law contains provisions with regard to the individual check
of those persons to whom the blanket prohibition does not apply (s. 3D of the
law). It is possible, of course, to exercise these provisions with regard to
everyone who undergoes an individual check. It is also possible to propose
additional measures that can be taken. Thus, for example, it is possible to
give weight to the fact that therdeli spouse applied originally to the
respondents and asked that an individual check should be made. Of course, if
de factothere is no real possibility of receiving relevant information from an
individual check of a foreign spouse because of the seqo#ifion, there is
no alternative to deferring the decision concerning him until the individual
check becomes possible. Where fighting is taking place checks are not
carried out; where there is no possibility, because of the security conditions,
of makinga check, it should be deferred until the conditions change. All of
these will be determined in accordance with the conditions of the time and
place; they will be governed by a blanket prohibition. Therefore, with regard
to those spouses for whom the iridival check is possible, it should be
made. In such situations the disproportionality of the blanket prohibition
stands out. Why should the Israeli spouse not be allowed to have a family life
in Israel with the foreign spouse, when a reasonable check shatwthe
foreign spouse does not constitute a security risk at the time of the check, and
there exists little risk that this will change in the future? Even if the burden of
proof is placed, in this regard, on the Israeli spouse, why should he be
deprivedof the possibility of proving that the burden has been discharged?

Conclusion

114The decision i n t heVWeeare pnembers ofon s
Israeli society. Although we sometimes find ourselves in an ivory tower, that
tower is in the heart of Jesalem, which has on more than one occasion
suffered from ruthless terror. We are aware of the killing and destruction that
the terror against the state and its citizens brings in its wake. Like every other
Israeli, we too recognize the need to protectstia¢e and its citizens against
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